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March 16, 1992 e

Dave Jansen

Hanford Project Manager

Nuclear & Mixed Waste Management Program
Washington State Department of Ecolegy
M.S. PV-11

Olympia, Washington 98504-8711

Re: Comments of US Ecology, Inc. on the Proposed-RCRA
*‘part B" Permit for the Hanford Facility (Permit
No. WA 78%008967)

Dear Mr. Jansen:

We are filing the enclosed comments on behalf of
US Ecology regarding the above-referenced proposed permit. In
light of the fact that these comments have been prepared
during US Ecology's first opportunity to review the Proposed
Permit, we are available to meet with you to discuss them.
Please direct any responses to or questions about these
comments to Barry Bede of US Ecology, (206) 754~3733, or to
David Dabroski, (206} 583-8885.

Sincerely yours,

Anthony J. Thompson

David Dabroski WSBA #18408
TT:DD:sab
Enclosure

cc: Brad Dillon
Barry Bede
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COMMENTS OF US ECOLOGY, INC.
ON THE PROPOSED RCRA "PART B" PERMIT
FOR THE HANFORD FACILITY (PERMIT NO. WA7890008967)

I. INTRODUCTION
A. Summary

Since 1965, US Ecology Inc. ("US Ecology") or its
predecessors have operated a low-level radioactive waste
disposal site on the Hanford Federal Reservation. The site is
one of the naticn's four licensgd commercial low-level
radicactive waste sites and is the express subject of
Congressional action under the Low-level Radiocactive Waste
Pclicy Amendments Act of 1985. Because of the need for long-
term institutional control at radicactive waste sites, Atomic
Energy Act ("AEA") regulations require federal or state land
ownership prior to disposal. Therefore the US Ecology site is
located on the Hanford Federal Reservation and subleased from
the state of Washington, which holds a long-term lease with
the United States. The sité is and always has been physically
separate and legally distinct from the other activities at

Hanford.

As is well known, the Hanford Reservation has long been
the site of a variety of federal activities involving nuclear

power and weapons research and production. As part of a major

(SR920730.2171 3116/92
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program under the Hanford ?ederal Facility Agreement and
Consent Order ("FFACO") with EPA to clean up the wastes from
these activities, the United States Department of Energy
("DOE") (together with its contractors, Batelle and
Westinghouse) has applied for a permit (the "Proposed Permit")
to build and operate a waste treatment facility regulated
under the federal and state hazardous waste programs. As part
of this Proposed Permit, corrective action will be required at
all sclid waste management units ("SWMUs") within the
permitted "facility". Although several hundred SWMUs directly
related to DOE activities have been identified on the Hanford
Reservation, many of these SWMUs were determined to be of
little or no consequence and so are not included in the
Proposed Permit. Neither US Ecology nor any of its operations
has any tie to the weapons work that has led to the massive
clean-up efforts now under way at Hanford. Yet, in defiance
of this basic fact, United States Environmental Protection
Agency ("EPA") and the Washington Department of Ecology
("WDOE") have included "corrective action" requirements
covering the US Ecology site in a proposed hazardous waste

treatment permit for DOE, Batelle and Westinghouse wastes.

US Ecology was not consulted in the drafting of the
Proposed Permit and only at this late date, has it been
provided with any opportunity to demonstrate that the portions

of the Proposed Permit that would apply to the US Ecology site

[$B920730.217) -2- 11492



_cannot be justified under either the law, the facts or sound

public policy. For these reasons, as discussed more fully

below, US Ecology hereby requests that all references to its

facility be deleted from the Proposed Permit.

In these comments, US Ecology demonstrates that this

proposed extension of corrective action to the US Ecology site

is entirely without statutory or regulatory underpinnings:

{$8920730.21 71

The US Ecology site cannot lawfully be included in
the "facility" covered by the Proposed Permit. US
Ecology is not a party to the Proposed Permit. Its
operations at the site are physically separate from
the rest of the Hanford Reservation and they have no
relation to any of the activities covered by the
Proposed Permit or to any of the Proposed
Permittees. US Ecology's landlord is the State of
Washington, which is not a permittee under the
Proposed éermit. None of the permittees enjoy any

real measure of control over the US Ecology site.

All environmental concerns at the US Ecology site
are already pervasively and adequately regqulated
under the AEA. Imposing RCRA regulétion as well
could add nothing but a conflicting and separate set

of timetables, a separate set of administering

-3= 3116:92



agencies, and a real chance of creating completely

incompatible and contradictory requirements.

. The US Ecology site has never been subject to
regulation under the Federal RCRA or the Washington

Hazardous Waste Management Law.

These defects in themselves bar any application of
hazardous waste laws to the US Ecology site. They also add up
to a conclusive demonstration that applying these requirements

would be "inconsistent" with the AEA under RCRA § 1006(a).

After a brief background discussion, we will address each

of these points in more detail.
II. BACKGROUND

The Hanford Nuclear Reservation is a 570 square mile
tract of Federally owned land, much of which has been used
since the 13%40s for nuclear weapons activities, first by the
Manhattan Project, then by the Atomic Energy Commission
("AEC") and finally by its successor, the Department of

Energy.

In 1964, the State of Washington leased from the AEC a
1000 acre portion of the Hanford Reservation that had never

been used for any Federal activities. The lease had a 99-year

[$B920730.217] -4~ Ity
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term and placed full responsibility for environmental

compliance and clean-up on the State of Washington.

In 1965, the State of Washington subleased 100 acres to
California Nuclear, Inc, predecessor of US Ecology for use as
a low-level waste disposal facility. The sublease was
negotiated in 1976. If all renewal options are exercised, it
will expire in the year 2015--48 years before the State lease
expires. In both the 1965 and.1976 subleases, the site )
operator agreed to assume the same environmental obligations
imposed on the State of Washington in the prime lease with the

federal government. US Ecology is now bound by those same

obligations.

As described in detail below, US Ecology has always
operated under a comprehensive framework of AEA regulatory
requirements and detailed licenses, issued either by the
Federal government or by the State of Washington as an
Agreement State, that address all envirocnmental concerns the
site might present. All low-level waste éver received at the
site has been accepted and disposed of in accordance with that
framework. In addition to low-level waste, the site contains
a trench used between 1968 and 1872 to bury chemical waste.
The existing license requires US Ecology to study the
environmental impact of this trench and address any concerns

it may present during site closure.

[SB920730.217] -5~ 1/16/92



The US Ecology site has never been regulated under RCRA.
In 1980, the company submitted a RCRA "Part A" application as
a protective measure. In 1985, as ordered by EPA, Region 10,
US Ecology submitted a "Part B" application as a protective
measure. In both of its 1980 and 1985 cover letters to the
applications, US Ecology pointed out the entire lack of any
basis for RCRA jurisdiction. - (Appendices A and B}.' 1In the
1985 lettgr, US Ecology explained that RCRA regulation would
be inconsistent with the AEA regulations that'already applied.
Although EPA claimed that "scintillation vials" received at

the site were "hazardous waste", the letter demonstrated that

the toluene and xylene in those vials was part of a
"commercial product" and was not covered by EPA waste
listings. 1In addition, these vials were received from "small
quantity generators" and-were exempt from RCRA regulation.

(See Attachment A to Appendix B, "Scintillation vials").

Despite repeated inquiries from US Ecology, neither EPA
nor DOE ever processed that application nor reacted to US

Ecology's arguments in any way.

'with the exception of Appendices C and E, all documents referenced
in these comments are already in the possession of EPA or WDOE. If not
already, we expect that any referenced documents will be made a part of the
administrative record for the Proposed Permit.

[SB920730.21 7] -6- : s
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Meanwhile, the efforts to clean up the weapons facilities
at Hanford moved forward without any involvement by US
Ecology. In 1989 the DOE entered into the comprehensive FFACO
providing for the clean-up of the weapons sites at Hanford.

US Ecology had no involvement in negotiating the FFACO and is

not bound by it.

Nor was US Ecology included in the initial or any
subsequent amended permit applications to implement the FFACO
submitted by the DOE to EPA and the WDOE. Nevertheless, the
permit as it emerged from review by these agencies includes

the US Ecology site in "corrective action" requirements.

As we discuss in more detail in Appendix C, the
discussion of US Ecology in the Proposed Permit is misleading
and incomplete in its portrayal of the past history of the
site and its environmental condition, and completely ambiguous
‘n its portrayal of the regulatory agencies' intentions. It
seens to have been written to maximize both the case for RCRA
jurisdiction, and the discretion of the agencies to do what
they like once RCRA jurisdiction has been successfully

asserted.

(SB920730.217] -7 = 1160



III. DISCUSSION [

A. The Ecolody 8ite Cannot Legally Be Part of the

“pPacility"™ Covered by the Proposed Permit

As noted eariier, US Ecology is not a party to the
Proposed Permit. The function of the Proposed Permit is to
grant the regulatory approvalé that are needed so that clean-
up of areas contaminated during federal nuclear operations can
proceed. The Proposed Permit expressly states (pp. 4 and 5)
that "(e]nforcement of all the conditions of this permit,
including Part IV {which governs the US Ecology site], will be
primarily through the procedures identified in [the FFACO].™"
US Ecology is not a party to the FFACO and played no part in
negotiating it. Instead, as discussed below, US Ecolocgy's
closure obligations are fully set forth in the Closure Plan

prepared under the AEA.

Despite this complete lack of relationship between the
subjects of the Proposed Permit and either US Ecology or its
operations, the Proposed Permit purports to impose RCRA
obligations concerning the US Ecology site on the DOE as the
"owner" of this land, which is counted as part of the larger

Hanford facility for "corrective action" purposes.? Both the

In this regard, US Ecology formally notes that any statements in the
Proposed Permit that could be taken as binding US Ecology directly are
legally indefensible and must be withdrawn.

[S8920730.217) -8- 11 a2



description of DOE as the "owner" and the assertion that this
site is part of the larger "facility" are attenuated to the

breaking point.

Although this land is formally owned by the DOE, since
1964 it has been leased by the State of Washington under a 99-
year lease expiring in the year 2063. The State of Washington
agreed in that lease to take full responsibility for any
environmental clean-up at the site. In other words, the -
it Federal contacts with this land have been reduced to the

absolute minimum consistent with retention of formal title.

US Ecology now operates at the site as the State of

Washington's sublessee, under a sublease with the State of
Washington effective through the year 2015--48 years before
the expiration of the state lease. Both US Ecology and the
State are obliged by their leases to fully remedy any
znvironmental contamination at the site. To assure that these
clean—-up obligations will be met, the State of Washington by
statute has created both a "perpetual maintenance account" and
a "closure account" designed specifically to address this
site. The language and history of RCRA § 3004(u) demonstrate
that any assertion of corrective action jurisdiction in such

circumstances is improper.

1SBE07I0. 2T -9- ' 371692



In attempting to impose RCRA corrective action at the US

Ecology facility, EPA and WDOE have fundamentally

misapprehended the RCRA corrective action scheme.

Under RCRA § 3004{u), corrective action is required:

"for 21l releases of hazardous waste or
constituents from any solid waste management
unit at a treatment, storage or disposal

facility seeking a permit under this
subchapter. . ."

42 U.S.C. § 6%24(u). (Emphasis added).

Similarly, EPA's 1985 "codification rule” interpreting

this provision notes that:

Section 3004 ({u) requires corrective action for
all releases of hazardous waste or constituents
from any sclid waste management unit at a
facility seeking a RCRA permit regardless of

the time at which such waste was placed in the
unit.

50 Fed. Reg. 28702, 28714 (July 15, 1985) (Emphasis added).

EPA's "codification rule" also notes that:

Section 3004 (u) dees not appear to contemplate
that its terms apply to solid waste management
units located at facilities that are not
required by regulation to obtain a subtitle C
permit., Id.,

Both the requlations and the statute are clear:

corrective action only applies to those who seek a RCRA

permit.

Moreover, the price for failure or refusal to conduct

corrective action is denial of a RCRA permit.

{SBYITIO 11T
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US Ecology is not now seeking nor has it ever sought,
except under compulsion, any such RCRA‘permit. As discussed
later, these permit requirements do not apply and never have
applied to US Ecology. Therefore, it is apparent that RCRA
§ 3004 (u) is not legally applicable to US Ecology or to the US

Ecology facility.

Indeed, even a superficial examination of the Proposed
Permit reveals inconsistencies in asserting RCRA corrective
action over US Ecology. For instance, do EPA and WDOE expect
Westinghouse, Batelle and DOE to-enter onté the US Ecology
site andAperform or pay for any corrective action? Who would
bear any liability for failure to properly perform such
ccrrective action? Who will pay for its costs? Can
corrective action be reconciled with the site closure plan
already submitted to the Washingten Department of Health

("WDOH")? If not, who will bear the costs of its revision?

Moreover, if the final permit does. require DOE, Batelle
and Westinghouse to undertake corrective action at the US
Ecology facility, those entities would be forced to seek legal
access to the site to conduct corrective action. Neither
Batelle nor Westinghouse have any legal means or authority for
doing so and any attempt to do so might well be beyond their
contractual authority. Although DOE has leased the site to

the state of Washington, who, in turn, subleased it to US

(SB920730.21 7 X -11-~ 3416092



Ecology, US Ecology has no direct contractual obligation to
DOE. Tﬁerefore, even DOE has, at best, an extremely limited
legal ability to enter upon and control conditions at the US
Ecology site.3 Moreover, it.may only do so by virtue of its
arrangements with the state, which is not a permittee. It is
both common sense and clear from the Proposed Permit that the
obligations imposed in the permit are the sole responsibility
of the permittees. Therefore, as a legal matter, US Ecology
has ne responsibility under the Proposed Permit at all. Yet
the permit purports to regquire corrective action at the US

Ecology site.*

In its July, 1985 codification rule, EPA defined the ternm
"facility” quite broadly. According to the rule,

the term "facility" 1s not limited to those
portions of an owner's property at which units
for the management of solid or hazardous waste
are located but rather extends to all
contiguous property under the owner or
operator's control.

50 Fed. Reg. 28702, 28712 (July 15, 1986).

Iindeed, US Ecology is bound by its own license and the accompanying
framework to restrict site access. Commercial low-level radicactive waste
disposal sites operate pursuant to a different AEA scheme than do DOE aad
its c¢ontracteors. Because of this fact, persconnel familiar with the DOE
regqulatory regime may simply be unqualified to enter upon and conduct
operations at a commercial site such as the US Ecology facility. Farced
entry by DOE may well violata the sublessee’s right to quiet enjoyment of
it3 property.

4p separate document diascussing and detailing additional conflicta
and inconsistencies is included aa Attachment C.

(58920710 217] -12~ 369z



Howevér, EPA also noted that:
(tlhe extent to which the above interpretation
applies to federal facilities raises legal and

policy issues that the agency has not yet
resolved.

Tn 1986, EPA issued a Notice of Policy and Interpretation
regarding those "unresolved issues". 51 Fed. Reg. 7,722
(March 5, 1986). EPA simultaneﬁusly issued a Notice Of Intent
to propose rules regarding the same issue. 51 Fed. Regq.

7,723, (March 5, 1986).

In its Notice of Policy and Interpretation, EPA took note
of the problem posed by allowing corrective action to be
triggered on contiguous federal lands administered by

different agencies with different responsibilities. According

to EPA: "In the Western half of the United States, contiguous
>eceral lands cover large portions of several states". 351
Fed. Reg. 7727 (March 5, 1986). Because of this fact:

a permit for a hazardous waste management
located anywhere on (such a] . . . collective
federal facility could trigger corrective
action requirements for every solid waste
management unit found within its boundaries

fand) the agency that operates such a
unit might not have authority to require or
manage clean-up of solid waste management units
on lands administered by other federal
agencies. Id.

(58920710 217} -13- 371692



To address this problem, EPA proposed to limit the
"facility" subject to corrective action to land within the
jurisdiction of "major departmental subdivisions that exercise
independent management authorities.™ Id., That principle
dictates excluding the US Ecology site from corrective action
here, since it ﬁroperly falls under thg jurisdiction of the

Nuclear Regulatory Commission rather than the DOE.

In addition, EPA addressed the relationship for
corrective action purposes between publicly owned lands and
private entities operating under long-term leases. To address

this problem, EPA noted in its Notice of Intent of proposed

rulemaking, that:

EPA intends to propose a rule that limits
Federal agency responsibility for facilities
oparated by private parties with legal
ownership interests by identifying a "principal
owner”" for the purpose of defining the
"facility" boundary under section 3004(u). The
"orincipal owner" probably would be the person
most directly associated with operation of the
hazardous waste facility. Only property within
the scope of the "principal owner's" legal
interest would be considered the "facility" for
corrective action purposes. Id.

EPA explained this proposal by noting:

To determine whether a private party on federal
lands should be treated as a "principal owner",
EPA night consider factors such as the degree
of control the federal agency exercises over
the private party's actions, or the amount of
benefit the agency derives from the private
party's waste management operation. EPA will
also need to consider the impact of this
concept on private lands where one private
party has granted legal ownership interests teo

(58920730 217 -1l4- 11607



a second private party that operates a
hazardous waste "facility." Id.

Although EPA has not yet promulgated this rule, it is
clear from this notice and from the plain language of the
existing EPA definition of facility that contiguous property
not under the owner's control is not included within
definition of a facility subject to corrective action. Here,
DCE has no control over US Ecology's operations. Nor does DOE

derive any benefit from the State of Washington's sublease-

with US Ecology, since that sublease does not affect the

payments the state must make to DOE under the principal lease.
Indeed, our situation presents a stronger case against
"corrective action™ than the example given in the notice, in
which private companies had leased federal land directly. 1In
this case, it is the State of Washington, not US Ecology that
has leased land from the federal government.3 Since DOE has
essentially no control over the US Ecology site, and Batelle
and Westinghouse have none, US Ecoleogy cannot be considered to
be within the "facility" to be permitted. ' Corrective action

is therefore without legal basis.

51t is also well worth noting that federal/state land ownership at
the US Ecology facility did net happen by accident, nor was it due to any
concerns regarding hazardous waste or any other material subject to EPA
jurisdictien. In fact, federal or state land ownership is required under
the AEA in order to ensure long-term institutional site control. See 10
C.F.R. 61.54. Use of this fact as a means of proving corrective action
jurisdicticn at the facility cannot have been intended and is inconsistent
with the AEA.

1$R070710.217 -15-~- 11892



B. The Washington Model Toxiecs Control Act ('MTCAY)Is
Inapplicable
In spite of the fact that corrective action may not be
legally be imposed upon the US Ecology facility, the Proposed
Permit nevertheless announces its intention to attempt
requlation of the US Ecology site using whatever legal
authority it can find. The permit categorically states that:

It is the intent of the regulatory agencies to
have the US Ecology site remediated.

Given this announced intent, in order to extricate it from

obvicus difficulties inherent in applying RCRA corrective

action to US Ecology, the proposed permit states that:
To accomplish this {remediation of the US
Ecology site] however, Ecology intends to
address remediation of the site under the
authority of the Model Toxics Control Act
(MTCA). Based on the results of the remedial
investigation, a decision will be made in the
next phase of the work.

Apart from the fact that this provision applies uniquely
to US Ecology and that MTCA is mentioned no where else in the
permit, use of a proposed RCRA permit to impose MTCA-type
cleanup requirements on US Ecology is patently illogical and
without a legal foundation. Congress enacted two statutes,
RCRA and CERCLA, not one, and the purposes are quite
different. Washington State counterparts to these laws

(Hazardous Waste Management Act and MTCA) are similarly

distinct.

[58920730.2171 -16- 31692



This distinction is apparent when the Proposed Permit
itself is examined, even witﬁout any basic understénding of
the differenca between RCRA and CERCLA and their state
counterparts. The Proposed Permit itself states repeatedly
that CERCLA past practice ("CPP") units are not included
within the Proposed Permit. As noted in the Fact Sheet for
Proposed Permit Conditions IV.A.1.b of CERCLA, CPP units are
completely exclﬁded froﬁ‘the terms of this Permit as they fall
within the regulatory authority of the CERCLA program as
opposed to the RCRA program. The same distinction undeniably

holds true for the state RCRA and CERCLA counterparts.

!

As discussed in detail below, the US Ecology site is
pervasively regulated by United States Nuclear Regulatory
Commission and the WDOH under authority of the AEA. The AEA
completely and utterly oécupies the field in its area. Under
its coverage, states may only regulate source, special nuclear
and by-product ﬁaterial through the AEA Agreement State
Program. State statutes, including statutes such as MTCA are
preempted by the federal program and may not be used to compel

cleanups of "Federally Permitted Releases" at AEA sites.

Congress, in enacting CERCLA, recognized that CERCLA
could not sensibly (and quite possibly constitutionally) be
applied to releases that were permitted, authorized or even

required under federal law. Based on this recognition,

ISROINTIOILT -17- 116,92
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Congress exempted "Federally Permitted Releases" from CERCLA
liability. 42 U.S.C. § 9607(j). Moreover, the broadest
exemption found in the definition of a "Federally Permitted

Release" is for:

Any release of source, special nuclear or by-
product material, as those terms are defined in
Atomic Energy Act of 1954, in-compliance with
the legally enforceable license permit,
regulation or order pursuant to the Atomic
"Energy Act.

42 U.S.C. § 9601(10)(K). The US Ecology low-level radiocactive
waste and special nuclear material site unguestionably

gqualifies for this exemption.

If WDOE.and EPA are interested in asserting CERCLA/MTCA
jurisdiction over the US Ecology site, it cannot do so by
virtue of a RCRA permit issued to a third party; they must use
the legal authorities given to them in those statutes.

Federal law does not permit use of CERCLA to require cleanup
of "Federally Permitted Releases." There are significant
factual, legal, and policy issues regarding whether MTCA could
apply to the U.S. Ecology site. Use of a RCRA permit (issued
to a third ﬁarty) to impose MT;A requirements on an AEA-
regulated site, licensed by their sister agency, WDOH, simply

does not provide such authority.

[$8920730 17N -18-



C. The U8 Ecology Facility Is Pervasively Regulated By
The WDOH Pursuant To The AEA Agreement State Program

1. Introduction

As one of the nation's four licensed commercial low-level
radiocactive waste disposal sites, the US Ecology site is
subject to controls under the AEA and the State of Washington
agreement state program designed to protect human health and
the environment over the next few hundred years from all .
environmental dangers that any waste at the site might
present. The AEA ("AEA") requirements applicable to the site
either meet or exceed the standards applicable to hazardous
waste under éubtitle C of RCRA or differ from them due to the
unique nature of radiocactive waste. Indeed, it is the AEA,
not RCRA that represents the nation's first "cradlg to grave"
regulatory scheme. This peoint is not merely academic since
retroactive application of RCRA to an Atomic Energy scheme
ctnat predated RCRA clearly imposes duplicative and even flatly

inconsistent requirements.

Low-level waste disposal at the US Ecology site has
always been conducted pursudnt to AEA requirements. To date
there has been no showing that these requirements were
insufficient in any way,.much less that they need to be
su@plemented by RCRA "corrective action." 1Indeed, § 3004(u)

corrective action was designed for unregulated disposal units.

{SB920730.217] ~19- 31690



Under US Ecology's license, only specified classes and
types of properly packagéd and manifested low-level
radicactive waste may be received. éurial of waste at the
site is strictly regulated. Applicable requirements iﬁclude
waste ségregation methods, proper disposal trench design and
maintenance, and use of interim covers and site buffer zones.
NRC and OSHA standards for worker protection from radiation

and other hazards also apply. .

Site operations are also subject to a detailed site
environmental monitoring program that covers potential
releases to or through groundwater, air, soil, vegetation,
wildlife and direct radiation exposure pathways. These
meonitoring requirements have never indicated any releases of
hazardous substances in exceés of allowable limits. Any
"corrective action" studies would simply dupli&ate the
controls already required or authorized by this monitoring

program.

The AEA license requires closure of the US Ecoleogy site
under a detailed plan designed to ﬁaintain full environmental
protection at the site well into the final half of the 21st
Century. ‘Here, too, any RCRA "corrective action" requirements
would at best be meaningless duplicaticn. In further

illustration of these points, a brief summary of the site

[SBE9730.117) ~20- ‘ 31692



characteristics, trench operation, monitoring, and closure

requirements of the US Ecology site is set forth below.
2. S8ite characteristics

The US Ecology site is located between the 200E and 200W
areas of the Hanford federal reservation and is more than six
miles from its boundary. It is miles from any éctivities
subject to the Proposed Permit. ' There are no permanent
residents on the Hanford Reservation. Access to both the
Hanford reservation and the US Ecology facility is controlled.
The nearest population center is Riéhland, Washington, which

is 27 miles from the US Ecology site. See Appendix D.

The site climate is characterized as a mid-latitude semi-
arid desert. Average annual rainfall for the area is
approximately 6.3 inches, most of which occurs during the
winter. Because of hot, dry conditions in the non~winter
months, the annual evaporation potential exceeds annual
precipitation~-resulting in a net moisture deficit potential
of more than 23 inches per year. Thué, infiltration of water
into the disposal site is only possible between November and
January, when precipitation exceeds evapotranspiration
potential. Because of the presence of caps specifically
designed to prevent infiltration and provide for run-off of

precipitation, combined with the small annual rainfall, there
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is only a very small risk that any precipitation will

penetrate into or build-up in any disposal units.

There are no surface streams located directly on the US
Ecology site.® Flooding at the site is extremely unlikely.
In 1987, the United States ﬁOE issued an Environmental Impact
Statemeﬁt for the Hanford site that concluded that neither a
100 year flood of the Yakima or Columbia rivers nor a 50%
breach of "the Grand Coulee dam would result in site flooding.
See, Final Environmental Impact Statement: Disposal of
Hanford Defense High Level, T;agsg;ghic and Tank Wastss.

(DOE/EIS-0113).

The water table lies at least 323 feet below the site.
The annual recharge at the site is estimated at about 0.2
inches per year. Based on these calculations, travel time
through the vadose zone above the unconfined aquifer has been
estimated at approximately 1060 years. If, as is planned, a
cap is placed over waste to prevent the infiltration of water,
recharge rates are estimated to be 0.08 inches per year
resulting ip a travel time through the vadose zone of more
than 1400 years. Moreover, because operations at the Hanford

site have artificially raised groundwater elevations,

Ssurface waters in the area include the Columbia River, the Yakima
River and Cold Creek, a emall, seasonal stream.
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cessation of these operations will ultimately result in a
significant groundwater depression, thereby adding an
additional 350 years of travel time through tﬁe vadose zone.
These travel times and recharge rates indicate that US Ecology
will be able to fully comply with environmental release
conditions épplicable to the site through its license. They
also indicate that releases 6f hazardous or dangerous
substances to groundwater within the 30-year time frames
contemplated by RCRA are most unlikely. -Moreover, as
discussed'moré fully below, US Ecology has installed
groundwater and vadose monitoring wells at its facility and
also conducts regular groundwater monitoring at the site to
ensure that any releases of hazardous substances are

immediately detected and remedied.
3. License Requirements
a. Legal Background

The US Ecology site is licensed by the state of
Washington pursuant to its agreement state authority delegated
by the United States Nuclear Regulatory Commission ("NRC")
under section 274 of the AEA, 42 U.S5.C. § 2021 and 10 C.F.R.
part 150. US Ecology also operates pursuant to a special
nuclear material license issued by the NRC. Relevant
standards applicable to the site under the agreement state

program are found at WAC title 402 and are promulgated under
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authority of the Washington Nuclear Energy and Radiation

Control Act, RCW § 70.98.

These regulations include standards equivalent to federal
regulations issued by NRC found at 10 CFR parts 20 and 61.
Althoﬁgh the US Ecology site existed prior to NRC's 1982
promulgation of 10 CFR part 61 requirements for the land
disposal of radicactive wastes, these standards, or their
equivalent, are nevertheless applicable to the site in many
instancés through the site license originally issued under the
authority of 10 CFR part 20. In addition, US Ecology is
subject to detailed licensing requirements that are site

specific and generally based upon the regqulatory requirements

referenced above.
b. Waste Receipt and Packaging

Since operations began in 1965, all low-level waste
received at the site has been disposed oﬁ in trenches under
carefully specified design waste form and operating conditions
that are designed to comply with the evolving and

comprehensive NRC regulatory scheme.

All such waste must be packaged and transported in
accordance with applicable U.S. Department of Transportation
Regulations and NRC regulations. License condition 14. No

pyrophoric, hazardous, reactive or chemically explosive
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materials or materials violently reactive to water or
agitation may be received at the site. License Condition 20.
Wastes may not contain or be capable of generating toxic
gases, vapors or fumes during transportétion, handling or

disposal. License Condition 19.

The State of Washington Radiocactive Materials license
makes clear the importance of proper waste form in the
regulatory scheme. See generally, License Conditions 24-38.
In general, all materials received at the site containing
liquids must be stabilized, solidified or treated by sorption
prior to disposal. License conditions 24 and 25 require the
following:

Except as allowed under Conditions 28 and 32,
untreated ligquids and sludges are not allowed
for disposal. Ligquids shall be rendered
noncorrosive prior to treatment . . . Wet
sludges or slurries such as evaporator bottoms
shall be noncorrosive and shall be treated by
stabilization or solidification....Liquids
treated by stabllization shall be pracessed

using an approved stabilization medium.
The resulting waste form shall contain no
detectable, freestanding liquid and shall meet
the stability requirements (found in NRC
guidance and regulations]....

The permit notes that scorption of liquids is acceptable
so long as the liquids are packaged in a DOT class 7A metal

container lined with a 4 mil. plastic liner and the liquid is
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contained in enough approved sorbent material to absorb at

least twice the volume of waste. License condition 27.

For all these reasons, there are only minimal amounts of
liquids, if any, buried at the site and minimal potential
exists for their release due to the nature of their disposal,
site climatological conditions and the lack of liquids in

other wastes disposed alongside these materials.

License condition 22 requires that all waste be properly
classified and marked as class A,$ or C wastes in accordance
with NRC rules and that stability be achieved either thrcugh
stabilizaﬁion or site engineered barriers (contingent upon
express WDOH approval). These requirements insure that even
afﬁer the required institutional control period of 100 years,
wastes at the site and the disposal units themselves will
remain stable enough to eliminate any significant risks of

exposures to the public for the foreseeable future.
c. Trench Design and Qparation

All low-~level waste received since the US Ecology site
began operating is contained in séparate trenches located on
approximately 30 acres of the facility. For trenches 1-§,
waste piaceﬁent terminated at three feet below grade. For all
subsequent trenches, waste placement terminated at 8 feet

below grade.
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Once the trenches are filled, an interim cover approved
by the WDOH must be installed along with interim markers
displaying information regarding the disposal unit and the
waste found within. The interim covers consist of up to 10
feet of site soils placed on the trench after backfilling of 3
or 8 feet of site soils brings the trench level up to grade.
8ix inches of cobble to form an interim cap are then placed
above grade. Trenches are then super-charged with up to
twenty feet of excavated soil, in order to minimize subsidence

and prevent infiltration.

Final cover at the site is specifically designed to
prevent any infiltration of water into the trench and
eliminate any possibility of radiation exposure. Final covers
at the site will consist of multilayered caps constructed with
a low permeability geoccomposite liner, followed by a synthetic
cover, a ligquid collection system and site soils. By placing
an impermeable cap equipped with a liquid collection system
over the trenches, the possibility of any ligquids entering the

trenches, is virtually eliminated.

The NRC radicactive waste disposal scheme differs
fundamentally from the RCRA subtitle C requirements in its
rejection of synthetic under liners and active maintenance,
like leachate pumping. Because radicactive wastes may remain

threatening for hundreds of years after the usual 30 year RCRA
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post closure period has expired, radioactive waste disposal
sites may not rely upon such approaches. Instead, AEA sites
rely upon natural liners and carefully selected site
characteristics as a means of‘retarding and mitigating
releases of radiocactive materials. This system of c¢ontrols is
characterized as passive rather than active and represents a

fundamentally different control philosophy from RCRA.

In addition, NRC's ALARA concept requires that exposure
of workers and the public remain As Low As Reasonably
Achievable ("ALARA"). This too works against'actiVe
maintenance since active maintenance measures such as those
required under RCRA would result in increased exposure of

workers and the public to radicactivity.
d. S8ite Environmental Monitoring Requirements

The site is subject to an extensive environmental
monitoring program approved by the WDOH and the NRC. To date,
there has been no showing by EPA or WDOE that supplementary
efforts are necessary, beneficial or otherwise justified. See

License Conditions 54-56.

Five groundwater monitoring wells are sampled on a
guarterly basis for a wide variety of both radiocactive and
chemically hazardous constituents including pH, conductivity,

nitrate, uranium, tritium, strontium, total organic carben,
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total organic halogens, tetrachloromethane, tetrachlorethane,

dioxane, methylethyl, pyridine and formaldehyde.

Samples are also analyzed for concentrations of benzene,
toluene and xylene. To date the general range of
concentrations for these latter constituents has been measured
at no more than 2 parts per billion. Thus, there is no
indication that any significant release has occurred. If it
were to occur in the future, it would be detected immediately.
Given these facts, no sound basis exists for imposing
duplicative corrective action requirement at the site. Under
the closure plan, groundwater monitoring will continue at the

site for at least the next 100 years. .

Perpetual care and maintenance accounts have been
budgeted for sampling and closure purposes. To date, the
Perpetual Mainteﬁance Account contains approximately $18.6
million; the Site Closure Account contains approximately $10.4
million. A more detailed description of these accounts is

contained in Appendix E..

US Ecology has also installed two vadose zone monitoring
wells to experiment with soil gas sampling and analysis
techniques. Vadose zone monitoring would provide additional
protection against releases to groundwater by monitoring
releases to the environment above the unconfined aquifer.

Potential concentrations of both toluene and benzene, as well
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as tritium, would be monitored, thereby providing additional
protection against the possibility of releases of chemical

constituents.
a. g8ite Closure and Stabilization

As required by its licenses for both byproduct material
and special nuclear material, US Ecology has prepared, and
operates in accordance with, a detailed site stabilization and
closure plan approved by both the state of Washington and the
NRC that is designed to assure protection of health and the
environment over the next 200-500 years. This closure plar is

fully integrated into the current site license.’

The US Ecology closure plan contemplates two closure
scenarios: Lease Closure and éapacity Closure. Under lease
closure, the site would cease operations in the year 2063. A
two year closure period would then follow ending in the year
2065. After a stabilization period, the custodial agency,
(the State of Washington/DCE) would take over at the site.
Institutional controls at the site under this scenario would
pe expectéd to last until at least 2167. Under the capacity

closure scenario, the site would reach capacity in the year

7It duplicates all significant environmental protectiona contained in
the Part B permit application that US Ecology submitted under protest in
1985, but that EPA and WDOE never processed.
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2112 and institutional controls would last until the year
2216. As lis evident, these time frames exceed the usual

30-year RCRA post closure time frames by a factor of three.

The closure plan outlines a pumber of closure methods
that will not require active maintenance and that will be
compatible with future plans for thé site. These include site
seéurity measures, installation of permanent monuments to
avoid intrusion into waste trenches, federal land ownér§hip
and an extensive perpetual care and maintenance fund. Because
the land will be owned in perpetuity by the federal
government, most likely as a permanent part of the Hanford
federal reservation, there is little likelihcod of inadvertent

use of the site for incompatible purposes.®

As is apparent from the foregoing discussion, the site
license and the closure plan will amply protect human health
'and the environment from potential hazérds. No 'showing that
the WDOH oversight is inadequate has been made. The WDOH and

NRC approved closure plan is specifically designed to detect

83y letter dated October 29, 1985, US Ecology requested the WDOE, as
the agency responsible for the administration of the lease, to place a
notice in the deed as regquired by RCRA that the land has been used to
manage hazardous waste and its use is restricted. Consistent with all
correspondence since 1980, this letter again states that the Part B
application was a protective filing because US Ecology did not believe it
had accepted RCRA hazardous waste. See Part B Application, Attachment 2-6.
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and adegquately remedy any releases or future releases at the

site, of any chemicals or radionuclides.

Tge chemical trench identified by EPA as a SWMU in the
draft permit is covered by the closure plan. Since no
releases from that trench have been detected, it is apparent
thaﬁ_closura under AEA type conditions has functioned
acceptably and will likely continue to do so. In additien,
the closure plan provides express authority for future

remedial action should that prove necessary.

Similarly, all structures, equipment and materials at the
site, such as the other potential SWMUs identified in the
Proposed Permit,? must be dismantled, decontaminated and

disposed of prior to site transfer.

The initial closure plan has been approved by both the
NRC and the State of Washington. An amendment submitted in
Qctober of 1990 is awaiting final approval., Imposition of
RCRA corrective action at this time can only serve to di;rupt
this process costing NRC, WDCOH and US Ecoleogy significant tinme

and resources with no corresponding environmental benefit.

IswMU 3, the resin ranks, were removed and the gurrounding soil
remadiated pursuant tao & plan approved by the Stata. SWMU 4 requires no
further action. Ses Draft RCRA Facility Asgessment Report by RRC
Environmental Hanagement, Inc.
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Neither EPA nor WDCE has demonstrated any real need to
impose corrective action at the' US Ecology site. Indeed other
SWMUs or potential SWMUs on the Hanford Reservation that are
unques;ionably'part of the permitted "facility" and are far
less pervasively regulated than the US.Ecology site are not

addressed ‘at all in the Proposed Pernmit,

US Ecology is not attempting to avoid the need for
environmental controls. But the proper agency to impose such
controls is the WDOH. If EPA and . WDOE are concerned about the
po;ential SWMUs at the site, they should have raised such
concerns in the far more appropriate context of the closure
plan submitted to WDOE's sister agency WDOH. They could have
consulted with or requested that WDCH reguire further
menitoring or investigation of potential SWMUs. There has
certainly been no claim or showing by EPA or WDOE that
regulation by WDOH is not fully adequate to protect human
health and the environment. EPA and WDOE should reconsider
thelr initial decision to assert jurisdiction over the site

for its own sake.

This point comes into even clearer focus when one
considers that the state, through WDOE, is the lessee at the
site and responsible for administering the perpetual care and
maintenance fund. WDOE should well consider its role in

exposing the State of Washington to further liability concerns
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by affirmatively seeking the imposition of duplicative

regqulatory requirements at a site for whose clean-up it is

financially responsible.

c. The Ecology Site Has Never Been Subject to RCRA
Regqulation

As noted earlier, EPA has never addressed US Ecology's

argquments demonstrating that the US Ecology site never fell

under the RCRA regulations. Yet those arguments were and are

clearly correct:

'$BeICTINITY

As US Ecology pointed out in 1985, the tbluene and
xylene in scintillation vials was nét covered by
EPA's 1980 listings of "spent solvents" because
scintillation vials are commercial chemical
products, not solvents. See "comment" to 40 CFR
261.33(d) and 45 Fed. Reg. 78541 (Nov. 25, 1980).
EPA has expressly admitted that the original 1980
solvent listings only covered solvents in their pure
form and could not have covered scintillation vials.
S0 Fed. Reg. 18378 (April 30, 1985). Even when EPA
broadened those listings at the end of 1985, it gave

no indication that it intended to cover



iy

LE

a4y

i

g

Y

a v

1343

t

scintillation vials thereafter. 50 Fed. Reg. 53316

(Dec. 31, 1985).'""

. In addition, as the 1985 scintillation vial
memorandum also made clear, any such vials were
covered by a "small quantity generator” exemption

and excluded from substantive RCRA regulation.

o US Ecology believes that scintillation vials are
“byproduct".material exempt from RCRA regulat;on
under the exclusion for "source, byproduct and
special nuclear" material in RCRA § 1004(27). The
clear purpoge of this exclusion is to avoid
duplicate regulation of substances that aré
comprehensively requlated under the AEA. To
accomplish that purpose, it must apply to

scintillation vials.

* - EPA itself has conceded that because of the
uncertainty about the regﬁlatory'status of "mixed
waste", that waste did not become subject to RCRA
regulation until 1986~-well after US Ecology had

stopped accepting scintillation vials. On

1%In any event, US Ecology stopped accepting scintillation vials in
1985. Accordingly, whatever EPA's December 31, 1985 rule might have
provided, it would not have applied to US Ecology's activities.
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September 23, 1988 EPA issued a Federal Register
notice allowing facilities handling "mixed waste" to
qualify for "interim status" under RCRA exactly as
though "mixed waste™ had only become subject to RCRA
jurisdiction in 1986. 53 Fed. Reg. 37048. Since
the US Ecology site stopped receiving scintillation
vials in 1985, it never became subject even to the
requirement to qualify for "interim status”, much

less to any other RCRA regqulatory requirement.

The chemical trench stopped accepting waste in 13972,
well before the RCRA requlations were ever
promulgated. For that reascon, it, too, never cane
under RCRA jurisdiction.

i

!
In short, the US Ecology site has never disposed of

wastes that were subject to RCRA regulatory requirements at
the time they were being managed. The argument for EPA
jurisdiction over the hazardous component of "mixed waste" has
always rested on the need to assure compliance with the
"hazardous waste’” regulatory standards of RCﬁA subfitle C.

That basic justification is totally absent here.
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D. Assertion Of RCRA Jurisdiction Over The US Ecology

Facility Would Be Inconsistent With The Requirements

Of The AEBA :

We have shown that the US Ecology site cannot lawfully be
included in the Proposed Permit because (1) the US Ecology
site has no relation to the Proposed Permit and therefore
cannot be part of the "facility" that it covers; (2) all
environmental risks at the site are already comprehensively

regulated under the AEA, and (3) the site has never been

subject to RCRA regulation.

Each of these arguments stands on its own. But each of
them also demonstrates that including the US Ecology site in
this permit would be "inconsistent” with the AEA within the
meaning of RCRA. § 1006(a), which provides that: .

nothing in this Act shall be construed to apply
to (or to authorize any state, interstate, or
local authority to regulate) any activity or
substance which is subject to ... the AEA of
1954 ... except to the extent that such
application (or regulation} is not inconsistent
with the requirements of such Acts.
In using the term "inconsistent", Congress picked a word with

an accepted meaning, and set it in a context that can only

make that meaning broader.

When a statute allows states to regulate an area except
where state rules are "inconsistent" with Federal regulation,

state rules are preempted if they contradict Federal
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requirements and if they present "an obstacle to the {-
accomplishment and execution" of the Federal scheme--for
example, 1f they
address matters already covered by the federal
regulations, impose substantial burdens on

applicants, and create the risk of confusion,
conflicts and delays.

Southe ac. ansp. v. Pub rv. _Com'n of Nevada, 909

F.2d 352, 3585, 357 (D.C. Cir. 1990). <Courts have applied the

ik same principle under the AEA, finding that, despite a specific
R .
et reservation of state authority over non-radiocactive wastes,

P

;%g the Federal statute preempts state regulation of waste streams
g?i in which radiation and non-radiation hazards are "inextricably_w
intermixed." Brown v. Kerr-McGee Corp., 767 F.2d 1234 (7th
Cir. 1985).'" If we use these authorities to interpret the

term."inconsistent" in RCRA § 1006(a), we must conclude that
RCRA will cease to apply whenever it would "substantially
interfere"” with efforts under the AEA to regulate radiocactive

waste.

But in fact, the term "inconsistent" should receive a
broader reading where it addresses the relationship between

two Federal statutes than it has received where the

. "accordingly, to the extent "corrective action® requirements in the
proposed permit might rest on state law, they would also be preempted. See
Pacific Gag and Electric Company v. State e Regcourges Congervation and
Development Commission, 461 U.S. 190 (1983).
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relationship between the states and the Federal.government is
at issue. In the second case, the question concerns the
relationship between two Constitutionally separated levels of
government. Duplication and inconsistency that might be
acceptable so as to assure the ability of each level to
achieve its major goals should have no place in cases where
two statutes mus£ be reconciled at the same level of
government. Indeed, RCRA requires EPA to administer RCRA
consistént with all "other Acts of Congress [that] gran;
reqgulatory authority to the Administrator", RCRA § 1006(b), so
as to "avoid duplication."'? These principles set forth in

§ 1006(b) of RCRA must also govern the determination of
"inconsistenéy" between statutes set out in § 1006(a). If
they did not, then there woﬁld.be-less incentive to achieve
harmony in statutory interpretation between agencies thén
there is to achieve harmony among EPA statutes, even though
harmony between agencies 1s clearly both needed more and
intrinsically harder to accompiish. Accordingly,
"inconsistency™ within the meaning of RCRA § 1006(a) must
include needless duplication between two regulatory schemes

serving the same function.

'25¢¢ U.5. v. Burna, S12 F. Supp. 916 (W.D. Pa., 1981). (In light of
the PCB regulatory scheme under the Toxic Substances Control Act, EPA c¢ould
not @eek injunctive relief under RCRA for improper handling, storage, and

disposal of PCBs.)
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Nothing in EPA or DOE requlations, or in any other source |

of law, contradicts this natural reading of the statutory
language and purpose. - RCRA § 1004(27) automatically excludes
"source, byproduct and special nuclear material"™ from RCRA
requlation. EPA and the DOE have both taken a very narrow
view of what this term covers. But they did this largely
becausa they viewed the "inconsistency" provisions of RCRA

§ 1006(a) as a more flexible and policy-oriented vehicle for
avoiding conflicts than the definition of "solid-waste," with
its accompanying exclusion for "source, byproduct and special
nuclear® materials. See 52 Fed. Reg. 15937, 15940 (May 1,
1987). Yet despite numerous promises of forthcoming
clarification, neither DOE nor EPA has ever clarified what
"inconsistency” actually means, either in general or in the

context of a specific regulatory action.!'3

Accordingly, the question must be addressed in this
permit proceeding. If ever a case where RCRA application was

inherently weak, it is this one.

First, the same activities that RCRA "corrective action”

would address are already subject to comprehensive AEA

"3since neither EPA nor DOE has interpreted the meaning of
"incongigtent™ in this proceeding, no conflict between agency approaches
has yet emerged. But in the event of such a conflict, it is clear that the
DOE interpretation, not the EPA interpretation, would govern. ([Sge 52 Fed.
Reg. 15317 ([May 1, 1987).
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requlation, both under the operating license, and under the

Closure Plan.'4

Sécond,fthe US Ecology site never came under the RCRA
hazardous waste regulatory system. Yet it is the need to make
this system applicable to ongoing waste management activities
that has justified all prior EPA assertions of jurisdiction

over nuclear facilities.

Third, since the prospective RCRA regulatory requirements
of Subtitle C have no application to the US Ecology site, any
assertion of RCRA jurisdiction must rest on the need to make
"corrective action" applicable. But "corrective action" lies
at the periphery, not the center,'of RCRA's statutory
purposes. The argument for invading the jurisdiction of other
agencies to make "corrective action" applicable is far weaker
than the argqument for a similar effort to extend the reach of

Subtitle C.

Fourth, the US Ecolegy site has a separate purpose, a
separate operator, and completely separate operations from

anything directly covered by the Proposed Permit. It cannot

“‘Indeed, as noted earlier, the Closure Plan includes the key terms
from the Part B RCRA permit application that US Ecology submitted under
protest in 1985, but that EPA never processed.
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lawfully be included in that "facility" for corrective action

purpgses.

Thére is nothing RCRA corrective action could accomplish
at this site that has not already been required--generally in
a stricter and more elaborate form--under the AEA. RCRA might
require fhe wastes at the site'to be characterized.  But under
the AEA, they were characterized before they weré ever
accepted--only certain types of wastes were allowed. -RCRA
might require monitoring. But groundwater monitoring is
already required as an operating condition, and more
monitoring will be required as a closuré condition. RCRA
might address the security of waste disposal. But the exact
present and future methods of waste disposal have already been

set out in the operating license and the closure plan. RCRA

might address the chemical trench. But the chemical trench is -~

already being addressed under the Closure Plan.

In short, this is a case for the principle: Meaningless
duplication is '"inconsistency.'" EPA and the WDOE have
proposed a permit that will require US Ecology to deal with a
completely new set of regulatory agencies, on a new timetable,
over matters already addressed and long settled under the AEA.
EPA and the WDOE may defend their actions by asserting that it
is not yet clear that any fla£ conflict in requirements will

result. But it is already clear both that there will be a
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duplication of regulatory burdens, with no environmental
benefits. The inclusion in RCRA of a specific bar on
"inconsistent" activities means nothing if it does not cover

cases like this.
Iv. CONCLUSION

The US Ecology facility cannot lawfully be included
within the Proposed Permit to be issued to DOE and its
Contractors. US Ecology is not and was not a party to the
Proposed Permit. DOE and its contractors exercise no control
over the US Ecology facility. Without a permit issued to US
Ecology, EPA lacks statutory authority to require corrective
action. The US Ecology facility is and has been pervasively
regulated by WDOH and NRC since 1965. Imposition of RCRA
corrective action upon US Ecology would produce no discernable
environmental benefit. Any claim by EPA to RCRA jurisdiction
over the site is tenuous at best. Imposition of RCRA
corrective action requirements upon the site threatens the
viability of the existing closure plan for the site and is
either duplicative or flatly inconsistent with carefully
considered regulatory provisions designed in accordance with

regulations promulgated under authority of the AEA.

The Proposed Permit seeks, without reason, justification, or
legal authority to impose RCRA corrective action at the US

Ecology low level radicactive waste and special nuclear materials
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disposal site reqgulated by the WDOH and the NRC. Neither EPA nor
WDOE have participated in or expressed more than a passing
interest in the extensive regulation of the site by their sister
agencies, the NRC and WDOH. Yet they now seek, solely by virtue
of a permit issued to a third party, to intrude upon the
operation of one of the nation'’s principal low level radiocactive
waste disposal sites. If EPA and WDOE have concerns regarding

the environmental safety of the US Ecology site, the proper,

E;l economical and legally correct course of action would be for them
o to consult with the agencies that bear primary responsibility for
!

the site. Yet it is precisely because neither EPA nor WDOE can

properly articulate such a concern in any credible fashion that 3
they are forced to strain both the law and the facts as they have -

done.

This tortured misapplication of a proposed RCRA permit to
impose cleanup redquirements upon US Ecology at the cost of
abrogating fundamental distinctions between their own statutes is
a feeble attempt to overcome the obvious deficiencies in the
agencies approach under RCRA. It raises troubling questions
about the agencies motivation and, at a minimum, demonstrates how
truly ill-considered their actions are. EPA and WDOE have more
than enough to do at the Hanford Reservation without locking for
additional projects that lie well beyond thelr statutory
authority. This is particularly so where there is nothing to be

gained by way of environmental protection.

(SBYTIO 21T -4 4~ LTNIS)
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&l Nuckar Englicering Company: Inc.

Vel a] ——— 9200 SHELSYVILLE ROAD. SUITE 526 - m. 0. 80X 7246

LOUISVILLE,. KENTUCKY 40207 PHONE (302) 426-7180

November 18, 1380

EPA Region X

M/5 530-A EPA ID #: WADDE0OD483860
1200 Sixth Avenue

Seattle, WA 98101

Gentlemen:

Nuclear Engineering Company, Inc. operates a commercial low-level
radicactive waste disposal facility at Richland, Washingten. The
site is operated under the authority of the State of Washington,

pursuant to Section 274 of the Atomic Energy Act of 1954, 42 usc

2011, et seq (AEA), as amended.

It is the position of Nuclear Engineering Company that it is nei-
ther the intent of RCRA nor the regulationsgs adopted by EPA there-~
under that the radicactive waste disposed at our facility be sub-
ject to RCRA. However, in order to preserve our rights should it
be ultimately determined that certain of our activities are in fact
subject to RCRA, we filed a "Notification of Hazardous Waste Activ-
ity™ prior to August 19, 1980, and subsequently received an EPA
identification number for ocur facility.

On October 24, 1980 (see attached) we reguested of Mr, Costle an
RIM which would permit the State of Washington, under its Section
274 agreement with the NRC, to continue to regulate those low-level
radicactive waste disposal activities presently being carried out
at our Richland site. Asg of this date the EPA has not responded to
our regquest.

Under the circumstances, we are filing Form 1, General Information,
for the Consolidated Permits Program with the Environmental Protec-
tion Agency in order to preserve our rights should it be ultimately
determined that certain of our activities on our low-level radio-
active waste disposal site are subject to RCRA. Please note that
we have not completad EPA Form 3510-1(6-80) with respect to Ques-
tion II E since this guestion is still to be resoclved by the EPA.
Also,” we have not filed Form 3 but have instead included as a sep-
arate enclosurs a list of responses to the technical criteria re-
gquestad in Form 3.

In summary, this filing is not to be construed as a waiver of our
position that our Company's low-level radiocactive waste disposal
operations at Richland, Washington, are not subject to EPA regula-
tiocns under RCRA.

————r
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In the meantime, we shall continue to accept naturally~occurring

and accelerated-produced low-level radiocactive waste or by-product,

saurce and special nuclear low-level radicactive waste which are
slightly contaminated with materials such as toluene, at our low-
level radiocactive waste disposal site at Richland, Washington.

These activities shall be conducted in accordance with the statutes,
rules, regulations, and license conditions applicable to the low-

We trust that the Environmental

level radiocactive waste facility.

Protection Agency will address this question of jurisdiction at its

earliest convenience.
Sincerely,

NUCLEAR ENGINEERING COMPANY, INC.

P -
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T. S. Baer
Vice President

TSB/bt

cg: Jane Axelrad
EPA Office of General Counsel

NG Enginecring COmpRany Inc,
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Aa | - Nuclear Engincering Company: Inc.

»
b T 9200 SHILBYVILLE ROAD, BUITE B26 « P . O DOX 7248

LOUISVILLE. KENTUCRY 40207 PHONL (3D2) 426-7160

October 24, 1980

Douglas M, Costle
Administrator

Environmental Protection Agency
401 "M" Street, BW

Washington, DC 20460

Dear Mr. Costle:

Nuclear Engineering Company, Inc. (NECO) operates two commercial
low-level radicactive waste disposal facilities in the western
United States, one located at Beatty, Nevada, and the other on
the U.S5. Department of Energy Hanford Reservation in Washington
State., The sites are licensed under Section 274 of the Atomic
Energy Act of 1954, 42 USC 2011, et s=q (AEA), as amended, by
the States in which the facilities are located.

Low=level radioactive material in the form of waste products is
shipped to these facilities for disposal. Most of the waste mater-
ials are either by-product, source, or gpecial nuclear material as
defined in the AEA, and are excluded by the United States Environ-
mental Protection Agency under the Resource Conservation and Re-
covery Act, P.L. 94-580, 42 USC 6501, et seg (RCRA).

Naturally occurring and accelerator produced isotopes contained

in waste materials are alsc disposed of at these facilities. By
law these igsotopes do not currently fall within the jurisdiction
of the U.S5. Nuclear Regulatory Commission (NRC) but are controlled
by the individual states and have been incorporated into the regu-
latory programs of both Nevada and Washington.

This action on the part of both states i3 a logical extension of
the need to cover all radioisotopes and sources of ionizing radia-
tion in one set of rules and to have these rules administered by
one agency. The agency regulating radicactive waste disposal activ-
ities in Nevada is the Nevada Department ©f Human Resources, and in
Washingten is the Department of Social and Health Services.

The problem to be described herein arises when the following facts
are recognizsd:

1) Naturally occurring and accelerator produced i{sotopes
are not rasgulated by the NRC under its authority as
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2)

3)

4)

October 24, 1930

defined in the AEA and consequently are not exciu&ed
from the EPA’'s authority under RCRA.

Naturally occurring and accelerator producead i{sotopes
are not currently addressed in the EPA's regulations

"implementing RCRA.

Certain naturally occurring and accelerator produced
isotopes, notably, Carbon~14 and Tritium (H-3), are
used extensively for medical and univerzity research
and are frequently mixed with solvents such as toluene
and xylene, prior to radiocanalysis. These solvents

are defined as hazardous under RCRA and constitute
about 15% of the commercial low-level radicactive waste
on a national basis.

These radiocactive materials are covered by State health
regulations and are controlled as extensively as by~
product, source, and special nuclear materials.

As you may know, the NRC is currently developing regulations
(10 CFR 61) that will further assure the public health and safety

at low-level waste disposal facilit »=s.

These proposed regulations

make provisions for siting, closure, post-closure maintenance and
perpetual care among other things.

In view of the above, we recommend that the EPA regulations be
amended, or clarified through Regulatory Interpretation Memoranda
(RIMS) so that:

1)

2}

3)

all low-level radiocactive waste disposal sites licensed
by the NRC be exempt from RCRA;

all low-level radiocactive waste disposal sites licensed
by Agreement States be exempt from RCRA;

all low-level radioactive waste disposal sites licensed
by the NRC or Agreement States be exempt from RCRA when
the hazardous wastes contain radicactive materials in
sufficient quantity to warrant disposal in a low-level’
radicactive waste site.

If the above action is not taken, the result could be to effectively
shut down the vast majority of medical research in the U.5., since
disposal of thesa materials in other than low-level waste disposal

facilities is prohibited by State statutes.

To do otherwise would

also promote an unnecessary and confusing overlap of regulatory
processes.




In order to preserve our rights under the interim status standards
promulgated by EPA, NECO submitted the required information to the
EPA to meet the preliminary notification filing requirements. How-
ever, since it is our position that it was not the intent of RCRA
to regulate activities currently overviewed by the NRC, NECO will
defer submitting the Part A application pending resocluticon by the
EPA with the NRC and the States of Nevada and Washington on this

issue.
Sincerely,
NUCLEAR_ENGINEERING COMPANY, INC.

7o

T. 5. Baer
Vice President

TSB/bt
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USEcology

Mr. Charles E, Pindley, Director Qctaober 29, 1985
Hazardous Waate Division

J. §. Environmental Protection Agency

Region X

1200 Sixth Avenue

Seattlws, Washington 98101

Mr. Richard A. Burkhalter, P.E.
Supervigor, Induskrial Section
Department of ZBcology

Mail Stop PV-11l

Olyapia, Washington 38304

Gentlemen:

Znclosed La 03 Bcology, Inc's Part B Application and Closuze/Poat Closure
Plana for the Richland, Washington facility. This facility, located on
federally owned property, is a commercial low-level radicactive waste site,
licensed by the State of wWashington and the Nuclear Requlatory Commission
{(NRC), Its daily operations are supervised on a full time basis by on si:a
Stata inapectors and all activities are also monitored by the Nuclear
Requlatory Cozmmission and its Agraement State program audits., The facilirny
has alsc been the subject of conaiderable 3tate and Pedaral legialative
scrutiny and, as such, its operations have Deenn closely sonitored by the
public,

A3 You are avare, in November, 1980, US Bcology, Inc. {(then kxnown as Nuclear
Bngineering Cowpany, Inc.), the site operator, made a protective filing for a
Rasource Conasrvation and Ascovery Act (RCAA) Part A application in orderz %o
preclude any issuance of noncompliances regarding {ts receipt of scinti{llation
yials vhich {tems nay have been interpreated as falling within the RCRA-aphere
of regqulation. Since that initial filing in 1930, the company haa draftead
various letters and has met on numarous occasions with federal and atate
raqulatory officials as vell as Congressional representatives in order to try
and rasolve the potential conflicts which axist betwesn the RCRA and 10 CFR 61
regqulatory schemes., The present situation of dual statutory Jurisdiction
places the company under the raqulatory purview of the NRC, EPA, Washington
State Departmants of Ecology and Social and Health Services, as well as
fnterfacing with the Department of ZEnergy, The company has fepeatedly sought

Py




Mesgrs. Charles E. Findley and
Richard A, Burkhalter
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to have but one requlatory agency or single-line of authority tasked with the
overall responsibility for regqulating the site. Such a designation will avaid
the potential for conflicting enforcement policies or philosophies, and in
turn will assure a coordinated, appropriate and timely response to specific
regulatory demands,

However, during the pendency of these activities dedicated to resolving this
issue, the company received an April 30, 1985 letter from US EPA, Reglon X,
requesting that the company submit a RCRA Part B application for the Richland
facility. While the company is complying with this request by filing the
previously referenced documents, it also wishes to point out that it beliaves
that the attached Part B £f{lings may not be required in this specific
instance. Specifically, the Part B filings are allegedly being mandated due
tc the company's receipt of mixed waste -- in this case being confined to the
conatituents of gcintillation vials received at the site, These vials contain
subsgtances of toluene, xylene, and benzene, some of which were previously
thought to be potential subjects of RCRA regulation. However, their receipt
at the site ag small quantity generator produced items, aa well as their
designations and/or shipping configqurations, now casts seriocus questions as to
the appropriateness of their inclusion as RCRA regulated substances.

While the presence at the facility of acintillation vials with chemical
constituents is known, whether such materials are RCRA requlated is a separate
issue. Small quantity generators of hazardous wastes are not RCRA requlated
and are not required to use an EPA Uniform Hazardous Waste Hanifest form.
Since the faci{lity has not recelved any such forms and the generators have
contractually warranted to US Ecology that they will comply with all apolic-
able laws and have indemnified US Ecology for any failure to do so, it can be
assumed that the generators do not believe the waste to be RCRA regqulated.
Even though the company has substantial reservations regarding this material's
claggification as RCRA regqulated, the company took the added precaution of
advising its customers via a September 13, 1985 letter (See Attachment B},
that effective October 28, 1985, US Ecology will no longer accept acintil-
lation liquids contining toluene, or xylene in any physical form for disposal
at its low-level radioactive waste facility in Richland, Washingten.
Obviously, such prohibition was confined solely to RCRA regqulated substances.
Por a further discussion of the company’s position on this matter, asee
Attachment A, °"Scintillaticn Vials®,

US Bcology has limited its discussion sclely to the contenta of scintillation
vials as it believes that this is the only material received at the gite which
could potentially be RCRA regqulated. This position {s predicated on the fact
that US Ecology ls the only company dispoasing of commercial low-level
radicactive waste to have filed a Part A or Part B application and the only
wagte item which it receivea at Richland which is different from that rfeceived
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Messgrs, Charles B, Pinley and
Richard A, Burkhalter
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Page 3

at ather facilities is scintillation vial materials. Therafore, ko concluda
othervwise would be contrary to exiasting facts and regulatory enforcement
posture and would give rise to serious constitutional questions regarding
equal protection.

The company believes that although there existe some question as to the regu-
lation of this material, lts present action was necesgary in order ko obtain a
formal ruling from the agencies regarding this material, and thus requests a
formal response as soon aa practical. The desire for a formal response is
necessary in that the Richland site i3 the only commercial low-level radio-
active waste landfill which currently accepts this waste., Although scin:zil-
lation vials constituted less than three per cent of the waste received at the
facility, ve belleve this issue has national significance because of the
potential impact on medical applicationa. The iszsue thus warrants a quick
resolution by the Agency as to whether the vials are RCRA regulated in order
to avoid a material dizsruption in the nation's medical and research
communities,

For your information, and as szet forth in the Part B, US Ecology will complete?
by November B, 1985, the installation of five sita-associated monitoring wells.

and thus will be able to conduct RCRA monitoring I{f it is determined to be
applicable. Previous moanltaring (in accordance with the company’s existing
licenses) utilized DOE wells which were located in the vicinity of the site,

) s

0S Bcology ia submitting {ts Part B and Closure/Post Closure applications as a

protective filing. As such, the company does not, by submitting these docu-
ments, admit to the applicabpility of RCRA to the Richland low-level radio-
active waste diasposal facility, nor does it waive ita rights to supplement or
withdraw such documents or request administrative or judicial relief on this
matter.

Please De advised that U5 Ecology, Inc. intends that this letter and attach-
ments be incorporated as an integral part of our Part B and Closurs/Post
Cloaure applications,

ry truly yours,

FJ\J\S{JJJ \’.
y V. Wright, Jr
Vice President, Radiologlcal Division

SVW/aw 251
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ATTACHMENT A

SCINTILLATION VIALS

Scintillation vials contaln low-level radiocactive materials and
toluene, benZene, and xylene. Such vials are produced for use in such
gettings ag hospitals and medical research facilties throughout the United
States as a part of medical and other scientific testing performed at those
inatitutions, Laboratory procedures that use these vials perform such wvital
functions as determining the levels of hormones, vitamins or drugs in a
patient, diagnosing pregnancy, and detecting cancers and other diseasaes such
ags hepatitis. These materials in the vial are often referred to as the
*scintillation cocktail®.

A scintillation cocktall 1is often composed of a -scintillating
material, a surfactant that serves as an emulsifier, and a solvent to serve as
a suspension for the ascintillation materials and syrfactant. The solvent
also has the {mportant function of absorbing the energy produced by the
radioactive materiala, and transferring that energy to the scintillating
material., This function of the solvent i3 vital to the usefulness of the
scint{llation vial.

Typical asolvent materials for these sgcintillation wvials arce xylene,
toluene, benzene or other similar organic materials, Wwhen these sclvents are
included in a scintillation cocktall formulation, they constitute an integral
part of a usable product not intended for discard. That 13, those solvents
are a part of the vials as a product. The solvents never geparately become
waste before they become a part of the scintillation cocktail, nor are they
mi.ad with any hazardous waste either before or after their additicn to the
cocktail,

At the time when the scintillation formulation L3 prepared and placed
on the shelf for future use, the resultant mixtyre is a product and not a
501id waste ag defined in RCRA, At the time that the vial {s used, thereby
bacoming a waste {though not a hazardous waste), the aclvent i3 nothing more
than part of that used product.

As outlined in greater detail below, the mere fact that the used
scintillation vial may contain & solvent as a part of its content 1is
frzelevant in determining whether the acintillation vial and its contents
taken a3 a whole should be classified as a ‘hazardous waste®., Instead, one
must look at the vial and its contents at the time it becomes (or is jintended
to Dbecome) discarded in order to determine whether it ia classifiable as
hazardous waste. The xylene, toluene, benzene, or similar materials contained
in the acintillation cock:tail were not placed (nto the mixture in order for
that organic conatituent to be disposed of. The fact that the organic
component in question was added to the formulation in preparation of a
product, and was not in fact added to a 80lid waste, is important in a final
determination of the applicability of RCRA to scintillation cocktails.




40 CFR 251.1(a) outlines the acope of the different Subparts A
through D that make up Part 261, as follows: {

(1) Subpart A defines the terms 'solid waste’

and 'hazardous waste,” identifies those wastes
which are excluded from reqgulation under Parts 262
through 265, 270, 271 and 124 and egtablishes
special management requirements for hazardoua
waste produced by small quantity generators and
hazardous waste which ig uged, re-used, recycled
or reclaimed.

(2} Subpart B sets forth the criteria used by
EPA to i{dentify charactariatics of hazardous *
waste and to list particular hazardous wastes.

{3) Subpart C identifies characteristics of -
hazardous wastes,

(4) Subpart D lists particular hazardous wastes,

In order for a waste to be characterized as “hazardous waste,* it must either
fall within a 1list in Subpart D or contain one of the four charactaristics
outlined in Subpart C. (There i3 a provision in Subsection 261.1(b) which
allows alternative methods for declaring a material a hazardous waste, but
those are not relevent to this discussion, since there hag been no actiaon
regarding the materials covered here as {3 contemplated in that sectian. See
40 CFR 261.1(b). '

Az outlined further below, the gcintillation vials do not fall within
any of the lists contained in Subpart D. Likewise, they do not possess any of
the characteriatica contained In Subparzs C. {The sole exception to the
abgence of a hazardous characteristic is the posaibility that vials might be
ignitable. %2ven (f the vialas are ignitable, this {8 not sufficient to allow
their c¢lassification as a hazardous waste bacause the Company continues to
express ita willingness to require that the material be placed in absorbent
matertial or otherwise handled to eliminate {cs {ignitability, and, thusg, no
longer provide a basis for ita claasification as a hazardous wvaste,)

Subparzrt D Lists

Subpart D contains four llsts of specific waste, See 40 CPR 251,30
thorugh Section 261.33, and the Appendices thereto, Those lists are as
follows:

= P-codes, which list specific hazardoua waste from non-specific
sources)

- K-codesg, which cover generlc process waste from speclific sources
{no speclfic chemicals): and



- P~ and U-codes, which apply to discarded commercial chemical
products when intended for digcard.

Pirst consider the list of P- and U-code waste,

The P-code and U-code Lists

Both P-code and U-code lists contain specific chemicals which are
designated hazardous when they are:

{l} discarded or intended to be discarded as commercial chemical
products; or

(2) manufacturing chemical intermediates having the generic names
listed in those tables; or

(3) any off-spec (off specification) commercial chemical products; or
(4) manufacturing chemical intermediates; or

{5) containers or inner liners ramoved from containers being used to
hold one of those products: or

(6) residues or contaminated scil or water from a cleanup of a spill
of one of those commercial chemical products.

In a comment contained in 40 CFR 261,33 immediately preceding the P- and
U—code ligt, EPA explains the meaning of the phrase "commercial chemical
products or manufacturing chemical intermediate having the generic name" as
referring:

«+».t0 a2 chemical substance which {3 manufactured

or formulated for commercial or manufacturing use
which consists of a commercially pure grade of the
chemical, any technical grades of the chemical that
are preduced or marketed, and all formulations in
which the chemical i{s the sole active ingredient.
It does not refer to a materfal, such as the
manyfacturing process waste that contains any of
the aubstanced listed in pazagraph & or £,

{ Emphasis added.)

In the background document for Subtitle C, Section 3001, Section 261.33 issued
by EPA Office of Solid Waaste on April 130, 1980, the Agency by way of the
following comments makes the intent of the applicability of those P- and
U-code lists quite clear, On page 5 of that background document BPA states:

in the development of the proposed rules, a
number of persons pointed out that the important
part of the hazardous waste generated throughout
the country vere commercial chemicals that are
normally not discarded but, for a varliety of
reasons, are occasionally discarded.



Examples given were reduction of inventory,

changes in product line, cancellation of pesti-

c¢cides, no further use of remaining stocks and

residuals from batch processing manufacturing

or formulating cperations. 1In particular,

operators of solid waste management facilities

indicated that some 'wastes' which they receive

are discarded pure chemicals as opposed to typical

waste from manufacturing or other activities. These

same persons also indicated that off specificaiton

chemicals are sometimes discarded. The agency

recognized that some of these chemicals and off

specification materials were toxic and, even

though discarded, only occasionally «(and usually

in small amounts), could pose a substantial hazard

to human health or the environment,
In response to concerns or questions from the regulated community as to
whether any so0lid waste which contained one of those listed chemicals in the
P- or U—code list was a hazardous waste, EPA responded on page 9 of the
background document:

A number of commentators misunderstood the
proposed rules and assumed that any waste,
including manufacturing process waste, containing
any of the chemicals listed in the Appendices III,
IV, V, and XII would be a hazardous waste. This
lad several of thesa commentators to urge that a
quant ity or concentration level below which the
wagte would not be hazardous be established for
vach chemical listed in the appendices. Other
commentatora urged that, {f che appendicas only
applied to pure chemicals and then only apply when
they are discarded, these points should be emphasized.
The agency recognizes the language of the proposed
rules may have been confusing. Congsequently {t has
substantially rewritten the provision, currently in
Section 261,33 of the final rule, and has added an
extensive comment to clarify the paint raiged by
theses commentators,

The comment referred to i{n the previous quotation is the comment previously
cited on the previous page of thiz memo. EPA further stated on page 10 of
that same document that:

A few commentators seemed to suggest that Appendices III,
IV, ¥ and XII should be used to cause waste containing

any of the listed chemicals to be a hazacdous waste, Thig
would easentially change the liat into a 'characteriatic'
with ita attendant responsibilities for the generator.

The agency did not intend such a result. However, tha

e



agency has revised itaz criteria for listing hazardous
vaste (See Section 261.11 of the final rules) to include
this concept. The agency has developed a list of
hazardous constituents, Appendix VIII, and will presume
that a waste containing any of those constituents is

a hazardous waste unless consideration of other factors,
such as quantity of the waste, concentration of the toxic
agent or mobility of the toxicant etc., causes the Agency
to conclude that the waste does not pose a substantial
threat to human health or the environment, This criteria
tequires the agency to make a determination to list such
wagte: it is not the responsibility of the requlated
comminity to designate uniisted waste as hazardous waste,
because they contain materials on Appendix VIII. Appendix
VIII does in fact contain the koxic substances listed in
261.33{e) of the final rule. (Emphasis added.)

Pinally, in that backg:ouhd document, EPA concluded on page 20:

In addition, the agency substantially modified

the final list of chemicals. Pirst it hag listed

only commercial chemical products from manufacturing
chemical intermediates, chemicals that are not normally
discarded. The reason for this is that Section 261.33
is exclusively designed to regulate these materials

in the event they are discarded or intended to be
discarded, or discarded as off specification materials,
or discarded as residuals {n containers or in liners

of the containers or spilled. Where the agency's
intereat in a chemical is because it is a hazardous
constitutent of a solid waste, the agency will list

the waste or classes of waste that typically or
frequently contain such chemicals, in Section 261.33
251,32, The principal effect of this approach has

been to eliminate as a ¢lass the chemicals listed in
appendix which derive from a list of toxic chemicals
that are typically found in industrial wastewaters,

or its constituents of hazardous waste. (Emphasis added.}

Concurrent with the initial promulgation of 40 CPFR 261 in 180, US EPA
pulbished a “Guide to the Regulations®. 1In that publication EPA answered the
very basic question, °*What i3 Section 261.332" In answer the agency stated
the following:

Section 261.33 contains a listing of 361 commercial
chemical products that are hazardous waste if and
when they are discarded, because these are valuable
commercial products, that normally are not dis-
carded. Por various reasons, however, they are
cccasionally discarded and when this occura EPA
believes theas producta may posea a presgent or
potential hazard to human health or the environ-



ment. Thus Section 261,33 brings these commercial

products under hazazdous wasts regulations if and (
when they are diacarded or intended to be dis-

carded. (Bmphasis added.)

Additionally, EPA respondad to the question "Is a wastea a hazardous
waste if it contains a commexcial product 1listed in Section 261.33(f) but does
not exhibit any of the four characteristics?®, BPA's response was that:

It {9 probably not a hazardous waste, If the

wagste is not listed as a hazardous waste, i3 not

a mixture containing a listed hazardous waste, and

does not exhibit any of the four characteristics

tt is not a hazardous waste by virture of con-

taining a commercial product listed in Section 361.33{e)
or (£) unless the commercial product was discarded

by mixing into the waste. (Emphasis added.) -

Also answered in the document was the guestion "Is a facility that stores the
commercial products listed in Section 261,33 prior to their sale gsubject to
the regulations?® BPA's response was:

No. The commercial products listed {n Section
261,33 are subject to regulation only when
they are discarded or intended to be Adiscarded.
{Emphasis added.)

Bven as late as May 9, 1985, John Skinner by issuance of a memorandum:
regarding the statutory interpretative quidance on treatment of bulk hazardous
waste acknowledged tha distinction between mixing of materials with product
and mixing of materials with waste, Mr, Skinner stated that:

Section 3004(C}(1l) prohibits the placement in a
landf1ill of bulk liquid waste to which abgorbents
have heen added, but Jdoes not han the landfilling
of absorbed matarials if the absorbent was added
befors the material became a waste. Hance, the
ban applies to a2 spill of commercial chemical
product or manufacturing chemical intermediate
ligted in Section 261.3 if the absorbent was added
after the product became a wasts.

Having now eatablished that scintillation cocktails when disposed of
are not a commercial chemical product listed as a P- or U-code, it must be
determined if the so0lid waste generated by the use of that scintillation
cocktall is contained as an P~ or K-code.

E~cods List
As stated in Section 261,32, the K-code liat i{ncludes solid wastes

that are listed as hazardous wastes from specific sources, This section’'s
requizement that hazardous waaste be derived from specific sources quite



clearly results in the exclusion of liquid scintillation cocktails from the
list of hazardous waste by virtue of absence from that table, Clearly the
process of using scintillation cocktails in any manner ias not contained in the
K-code list.

Congideration must now be given to the inclusion of 1liquid
scintillation c¢ocktails in which organica are a component on the list of
P-codeg,

F-code Ligt

Section 261.3]1 provides that the P-codes cover hazardous wastes that
come from nonspecific sources., P00l through PO005S do contain specific solvents
which are c¢onsidered hazardous by virtue of the P-codes when they are sapent
and fntended for discard. Benzene i3 not included in any of these P-code
lists., Xylene and toluene are mentioned in these liats; however, this fact
does not require or determine that scintilaltion vials containing xylene or
toluene are, therefore, to be classified as listed hazardous wastes.
Consideration must be given to the application of the term "spent solvents® as
contained in Section 261,31 to see that the scintillation vials are not
covered by any of these P-code lists,

On page 31 of the 40 CFR 261.31 background document dated May 2,
1980, EPA explaing the following basis for 1listing substances (including
solvents) in the P-code lista:

Wagte resulting from usage of organic aolvents
typically contains significant concentrations of
the solvent. Examples of waste from usage of
organic solvents include atill bottoms from solvent
recovery and spent solvents from dry cleaning '
operations and maintenance and repair shops.

This basis of the listing of the solvents under P00l through PO005 codes does
not contemplate the use of solvents in scintillation cocktails and for the
purpcses for which scintillation cocktails are used, as a source of hazardous
waste. Thia 18 further evidenced in the analysis {in the above noted
background document relative to the sources of the waste in typical disposal
practices. As stated by EPA:

[t]he primary solvent-using industries and the
quantities of solvents they use annually are as
follows: ...paint and allied products or induatrial
operations, surface cleaning, pesaticide production,
laundry and dry cleaning operationa, pharmaceutical
manufacture, solvent recovery operations. Id at p. 36.

This 1list clearly dces not include use of the solvents in scintillation
formulations. The only point of contention may be use in the pharmaceutical
industry. However, this point is clarified on page 42 of the doucment, in the
explanatory material relating to the preoduction of pesticides, pharmaceuticals
and other organic chemicals: :

S



Solvent applications in the production of pesticides,
pharmaceuticals and other organic chemicals include

usage as a reaction {synthetic) medium, and the

usage ln equipment cleaning. The solvents used are
primarily non-halogenated and ara typlcally selacted

for compatibility with the production process, Toluene

is the most widaly used solvent in pharmaceutical manu-~
facture, methanol 1s used asg the reaction solvent in nylon
68 production, and acetone is used as the solvent in the
production of cellulose acetate,

Waste from sclvent usage in these industries take

the form of off-specification product material,
equipment cleaning waate, and solvent recovery still
bottoms, The destination of all solid waste is not
known, but a large percentage is either reclaimed in-
house or by contract recovery operation,

Absent from all of the above explanantions about the application of
POO1 through 2005 codes to spent solvents 1s any implicit or explicit
reference to use of organic solvents in formulation of scintillation
cocktaila, In the *Guide to the Regulaticns® published by US EPA {n 1980; the
following question and response are contained regarding the application of the
term “spent sclvents®: 5
Q. Are the spent solvents listed in Section 261.3
genarated by speciflic processes or any materials
that contain these 3solvents considered hazardous?

A. The spent golvents listed in Section 261,31
covers spent solvents generated by any and all
processes; hence they are not limited to spent
golvants derived from speclfic processes.

These llated apent solvents themselves are hazard-
cua waste, Alac any solid waate with which these
liated gpent solvents =re mixed are hazardous
waate. Solid waste that may contaln some amount of
solvents from the manufacturing or other activity
in which the solvents are used are not, however,
hazardous waste by virtue of their solvent content;
they may, however, be hazardous waste for other
reagons. (Emphasis added.)

EPA does not view discarded scintillatlon cocktails, including thogse
containing solvents, in the same that BPA views spent sclvents under P-code or
X-code liats. This view by EBPA iz evidenced by the ansver to another gquestion
contained in that Guideancs Document involving hazardous wastes generated by
hosplitals. In ansvering that gqueation about hospitals, BPA excluded any
mention of gcome wastes and included others, but most importantly, ln making
the analysis, BPA specifically excluded any mention of the P-code or K-code




lists. These listg ware excluded, because EPA does not view their
clasgifications as including any activities performed at hospitalas. Bospitals
use and discard scintillation vialas. Thus, EPA does not believe that used
gcintillation vials fall within the P-code or X-code liat classificaitons of
Subpart C. '

Clear from the above discussion {s the apparent intent on the par:t of
the Agency that the spent solventa referred to in the F-code list include
solvents which have been used in processes normally asscciated with solvents,
such as paint stripping, degreasing, etc. All of these indications on the
part cof the Agency as to the applicahility of spent solvent and P-codes
indicate that products in which one of the listed solvents is one of several
ingredients are not intended to be categorized as spent solvents when disposed
of merely by virtue of the content of the solvent.

In summarizing the non-applicability of RCRA Subpart D codes to
scintillation cocktails, one can draw analogy to paints that were manufactured
with solvents as cone of their constituents. The waste from such paint after
its use will contain high levels of the solvents which were included as one of
the paint's constituents, EPA has stated that the treatment of such paint
waste under RCRA ahould be through an examination for possible applicability
of one of the four subtitle C characterisitics {(as opposed to the Subpart D
ligts). As in the case of scintillation cocktails, the product paint contains
3olvent as an ingredient. The residue paint i3 not included in a P- of U-code
list as a discarded c¢ommercial chemical product. In evaluating the waste
paint scenario, EPA has stated that the P-code spent solvents are fntended to
encompass solvents which have been spent by their use in a traditional solvent
process, 8uch as degreasing, stipping, and the like. They were not intended
to encompassd paint product wastes which contain a sclvent by virtue of the
sclvent content of the original product, nor paint product waste which has had
solvent added as a product in order to act as a thinning agent to facilitate
easier use of the paint,

Applying the paint analogy above, scintillation <cocktails are
purchased or provided as product formulations containing a solvent along with
a scintillator and surfactant or detergents. Most of these sacintillation
formulations purchased from manufactures have already been formulated prior to
their purchase by the eventual user. Like the regultant paint product waste,
the discarded scintillation cocktail contains the solvent by virtue of the use
of the solvent in the original product formulation, and not the use of the
gsolvent in a traditional or classic sense.

Thus, discarded scintillation vials or acintillation cocktails, while
including organic chemicals as part of their formulation, are in no way
included 4in any Subpart D list ({(i.e., DP-code, U-code, K-code and PF-code
liats), Conaideration muat be given to the possgible applicability of one of
the four Subpart C characteristics {i.e., ignitability, reactivity,
corrosivity and EP toxicity).
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Subpart C

To determine if the regultant waste acintillation vial is hazazdou(
under such guidelines, one must examine whether the materials are ignitable,
reactive, corrosive or ZP toxic. The only charactaristic of the four

contained in Subpart C which mnight possibly be applicable iz that of
ignitability (DOQLl).

Many scintillation cocktails containing organic materials have liquid
flash points of less than 140 degrees Pahrenheit. If the small-quantity-

generatar exemption does not apply, the resultaant liquid might be classified
as an ignitable waste under the D00l code,

Baving found the ‘hazardous characteristics” of the 1liquid
scintillation cocktails as it {s contained in the vial in liquid form, the
form in which the material will be recelved must be examined.

Assuming that the scintillation cocktail might be treated as a RCRA
hazardous waste by virtue of the characteristic ignitability (DOOLl), when the
cocktall is received in 80lid form (suitably absorbed), the determination for
ignitability of a salid must be applied. The solid waste characteristic as
stated in Section 261.21{(2) Ls that the waste:

+».13 not a liquid and is capable under standard

temperature and pressure, of causing through

friction, absorption or moisture or spontaneous ¥
chemical changes and, when ignited, burns so

vigoroualy and persistently that 1t creats a

hazard.

BPA has concurred in this aasessment via a request to EPA through i{ts RCRA
hotline.  Therefore, the scintillation cocktails sultably absorbed and
received by US Ecology would not be RCRA requlated hazardous waates, even if
they could otherwise be clasgsified as ignitable hazardous waaste without such
absorptien. '

10



APPENDIX C

Detailed Comments on the Draft Permit, Fact Sheet,
and Draft RCRA Facility Assessment Report

The totality of information contained in the Draft
Permit, the accompanying Fact Sheet, and the Draft RCRA
Facility Assessment Report, prepared by PRC Environmental
Management, Inc. ("PRC"), do not show that any remediation is
necessary at the US Ecology facility or why it is neceséary to
include US Ecology in the Permit. The three documents contain
inaccurate information and are inconsistent and wholly
speculative with regard to the need for remediation of any
hazardous substances at the facility. US Ecology is uncertain
at this time whether there is any information in the
administrative record to support the agencies' principal

determinations. US Ecology has attempted unsuccessfully to

identify and review any such information.' The following

'on February 24, 1992 US Ecology submitted a Freedom of Information
Act request to EPA for all recordas and information regarding US Ecoclogy,
ita parent company American Ecology, and/or its predecessor, Nuclear
Engineering Company. US Ecology contacted Department of Ecology regarding
this same request on February 24, 1992 and submitted a request for public
records on February 26, 1992. US Ecology was initially told that all
publicly available reccords regarding US Ecology were in the library at the
Department of Ecology in Lacey and went to the agency to review this
information. With the exception of the Draft RCRA Facility Assessment
Report, these documents consisted entirely of reports submitted by or on
behalf of US Ecology. US Ecoclogy was told at that time that the
information we requested had not yet been collected or reviewed for

{13813-0008/5L920650.224] 11592
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discussion addresses the inaccuracies, inconsistencies, and

speculative nature of the three documents:

. Parmit p.3, lines 14~17,40; Fact Sheet p.1l, Fourth

Paragraph.

US Ecology is not a Permittee under the Permit and has
not filed an application to become one. And yet the Permit
purports to impose obligations on US Ecology pursuant to its
terms as if it had filed an application and would be a

Permittee.

. Permit p.4, lines 21-23 and p.5; Fact Sheet p.2.

The Permit is to ensure proper implementation of the
Hanford Federal Facility Agreement and Consent Order ("FFACO")
and "(e)nforcement of all the conditions of this permit,
including Part IV, will be primarily through the procedures

identified in the FFACC."

Part IV of the Permit includes US Ecocleogy, and yet it was
not a party to the negotiations creating the FFACO and the

FFACO is not binding upon US Ecology. The parties to this

exemptiona. By letter dated February 2Q, 1992 US Ecology alsc specifically
requested documentation regarding employee interviews referenced in the
1987 Commercial Hanford Facllity Site Closure/Perpetual Care Phase Ona
Final Report from Department of Ecology. To date US Ecology has recaeived
acknowledgement from both agencies of these requesta. Only aa of the
afrerncon of March 12, 1992 has US Ecology been informed by EPA that
reaponsive documents were available for review; there has still been no
reaponsea from WDOE.

[13813-0008/5L970650.124) -2- Inge2
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agreement are the Environmental Protection Agency, the
wWashington State Department of Ecology, and the United States
Department of Energy.? This agreement is binding and
enforceable only against the parties to the agreement. 3
Although the agreement contemplates agents, contractors.and/or
consultants of the Department of Energy, and requires them to
comply with the terms of the agreement4, no mention is made of
US Ecology, or parties similar to US Ecology. US Ecology is
not an agent, contractor and/or consultant of the Department

of Energy, and thus is not bound by the agreement.

To include US Ecology in this Permit and thereby attempt
to enforce the FFACO against it is an injustice to US Ecology
when it was not even a party to the FFACO negotiations wherein
many of the conditions, milestones, and schedules of the
Permit were agreed upon and have been incorporated by
reference. 3ee Permit I.A.4. US Ecolegy's unique situation
vis~a-vis the Permittees has not been considered. By this
Permit alone the agencies attempt to impose an additional and

inappropriate regulatory scheme upon US Ecology merely because

2see FFACO, Article II (7).
3see FFACO, Article II (12)

414,
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it is geographically located within the boundaries of a

b,
1

facility that is the subject of the FFACO and this Permit.

. Permit I.A.1.b.; Fact Sheet re I.A.1.b.; and Fact Sheet
pp.33"4. .

Areas of concern that are "Lands leased by the State of
Washington," "are not actively controlled by the Richland
Field Office of the Department of Energy," and "which were
excluded from the FFACC or which are otherwise determined to
be necessary to address in this permit" are included in Part
IV, and include US Ecology. In spite of the fact that USDOE
did not and does not contreol the activities of US Ecology, and
in spite of the fact that the State of Washington is US
Ecology's landlord, the Permit suggests that only "the
landowner {(USDCE), as the permittee, is being required to
perform corrective action to remediate releases from these
units as necessary to protect the human health and the
environment.™ Fact Sheet p.34. The State of Washington
cannot aveoid liability for the US Ecology facility merely

because it is the principle author of the Permit.S

The parcel of land US Ecology currently occupies is owned

by the United States as represented by the United States

SNote that elsewhers in the Permit the State has managed to
specifically exclude from the definition of the Hanford Faclility for the
purposes of this Permit any state-owned land within the boundariea of the
Hanford Site. Permit III.1.B.d.

-
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Atomic Energy Commission (the "Commission"). The State of
Washington (the "State") leased from the Commission a 1,000
acre tract containing this parcel in 1964 for a term of 99
years("Prime Lease") for the purposes of encouraging the
development of nuclear industry related enterprises.®
California Nuclear, Inc sublet 100 acres of this land in 1985
from the State for development and use as a low-level

radioactive waste disposal facility, for a term of 10 years,

Tt with an option to renew for two additional fifteen year -
&ﬁ- periods.?’ Subsequently, US Ecology acquired california

3 Nuclear. In 1976 a new sublease was executed between US

Ecology (known as Nuclear Engineering Company) and the State,

for a 15-year term, with the option of renewing for one
additional 15-year periods.? The term of this sublease began
in 1976 upon the expiration of the prior sublease. This

sublease was amended on January 11, 1980 and January 14,

Ssea lease between tha State of Washington and the Atomic Energy
Commiasion, dated September 10, 1964.

TSea lease between California Nuclear, Inc. and the State of

Washington, dated July 29, 1965("State/Cal lease"). This is contrary to
the Site Closure Plan, which incorrectly dascribes this as a 99-year sub-
leasa.

85ee lease between Nuclear Engineering Company and the State of
Washington, dated February 26, 1976("State/NECO leasa").

(138} 3-0008/5L920650.224] -5 - 3116:92



1582.% 1In 1990, US Ecology extended the Sublease for an

additional 15 years.!?

In the Prime lLease, the State incurs a number of
obligations relating to the maintenance and cleanup of the
site. For example, the State is required to abide by all laws
and obtain all necessary permits.!'! If the State fails to
comply with any applicable laws, the Commission can terminate
the lease.'? Upon the expiration or terminatipn of the lease,
the State shall, at its own expense, take all measures
necessary to decontaminate the land.!’? If the Commission
performs any work to this end, the State must reimburse the
Commission for the cost. In addition, the State entered into
a perpetual maintenance agreement with the Commission,
providing for a perpetual maintenance fund.'* Thus, they have

also incurred responsibility to fund or assure funding of any

9see lease amendment dated January 11, 1980 and lease amendrment dated
January 14, 1982,

10s0e lease amendment dated April 1990.
"See Prime Lease § 11.
‘zégg Prime Lease § 7.
13see Prime Leasa § 9.

'*see discussicn in Appendix E regarding the perpetual carze and
maintenance account and the site closure account.
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cleanup.'S Therefore, under the terms of the Prime Lease, the
State of Washington is liable for the clean-up of this parcel

of land.

The State has preserved and maintained this
responsibility even under, or in spite of, the sublease. This
is evidenced by the control that the State retains in both the
sublease with California Nuclear and with Nuclear Engineering.
For example, the State retains the right of approval over all
subleases.!'® Also termination clauses similar to those in the
Prime Lease exist in the subleases.!” The State also retains
access to the premises for the protection of the health and
safety of the public, for taking réadings or samples from, or
for servicing, maintaining or repairing, or replacinglthe
State's environmental monitoring devices, and for inspection
of the premises to determine if the company is complying with

the sublease!l®,

However, in both subleases the relevant company, "agreed

to assume all obligations and responsibilities" that the State

15see Appendix E.
‘8gee Stata/Cal Lease and State/NECO lease, Article II(8}.
'7see State/Cal Lease and State/NECO lease, Article IX

185¢@ State/Cal Lease and State/NECO lease Article VI
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did in the Prime Lease.'® Although each company, thus US
Ecology, is liable for the obligations, the State retains its
liability. In addition, indemnification clauses exist in each
sublease identical to those in the Prime Lease.?® The State's
obligations are not extinguished by the subleases. The
subleases merely give the State a cause of action against US
Ecaology as successar in interest to both companies. Both the
Prime Lease and the subleases provide for the continuing
obligation of the parties during the closure and post-élosure
periods. Therefore, if there is any cleanup to be performed
at the US Ecology facility, the State is as lessor equally
liable for such cleanup. The State cannot aveoid this
liability merely hecause the Permit attempts to hold the DOE

solely responsible.?!

Additionally, in 1983, the WDOE became the administering
agent for the lease. As administering agent, they are aware
of the nature and extent of the perpetual maintenance account
and the site closure account. Although WDOE is asserting the

need for corrective action, they are ultimately responsible

'95ee State/Cal Leasae and State/NECO lease Article II(2).
205¢e state/Cal Lease and State/NECO lease, Article X(3).

21although US Ecology has provided indemnification for certain
activities, this does not digsclve the State's reaponsiblility.
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for overseeing corrective action pursuant to both law and the

sublease.

. Draft Permit and Fact Sheet re I.A.l1.b., IV.A.2.,

IV.P.4., and IV.P.4.a.

The documents are totally unclear regarding who is
responsible for any activities under the Permit at the US
Ecology site. The documents are internally inconsistent
regarding whether the agencies have determined that the US

Ecology site is to be included at this time for purposes of

investigation or remediation.

Condition I.A.1l.b. provides that the US Ecology facility,
because it is on land leased by the State of Washington, is,
either as a "Solid Waste Management Unit" or "area of
concern", subject only to the provisions of Part IV of the
Permit, as well as any references 1in Part IV to conditions in
other Parts. The Fact Sheet regarding this condition explains
that "(w)hile it is required that these units be investigated

for past releases (under either the State or Federal program)

it is not the intent of this permit to set operating
conditions for those units," and therefore only Part IV
applies. (Emphasis added) Condition IV.A.2. provides that
"(t)hose Solid Wasté Management Units on Table IV.1.
(including US Ecology) shall be subject to all provisions of
this section of the Permit." Condition VI.P.4 (sic) addresses

US Ecology specifically. The Fact Sheet explains that " (i)t
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nas been determined that the US Ecology site is a SWMU
reguiring investigation." (Emphasis added) Condition
IV.P.4.a. regquires the "Permittees" to submit a "RCRA Facility
Investigation Work Plan”" (RFI) for the US Ecology facility
within 90 days a written request by the agencies. The Fact
Sheet for this condition states: "It is the intent of the
requlatory agencies to have the US Ecology site remediated."
{(Emphasis added) The Fact Sheet discussion of Part IV
generally confirms that the agencies have already determined
“that there have been releases to environmental media from
past practices" for those units subject to Part IV which were
excluded from the FFACO; and that it is the "Permittees" who
are required to submit the RFI for each unit subject to Part

IV. Fact Sheet pp.33-~4.

While it is clear that Part IV was intended to address
units requiring remedi:tion that were not part of the FFACO,
it is not clear that US Ecology is one of them. The documents
reflect the agencies' uncertainty whether only further
investigation is required, or whether it is certain that
releases have occurred and remediaticon is necessary. (The PRC
Report, as discussed below, sheds no meaningful light on this
issue.) Of all of the Part IV units, it 1s only with respect
to US Ecology that the Permit calls for some action to be
taken upon the future request on a date uncertain by the

agencies; all other units are subject to actions within set
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time periods of the effective date of the Permit. IV.P. et

seq.

If action under the Permit at the US Ecology site is
necessary, it is clear from the above-referenced conditions
that the Permittees are required to take such action. US
Ecology is not one of the three Permittees identified in the

definitional section and elsewhere throughout the Permit and

! Fact Sheet.

oSy
o
e
o
[
e
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. Permit Introduction; Permit and Fact sheet re IV.A.2,,
IV.A.1.b., and IV.P.4.a.

ahiayds

The US Ecology facility is the only unit in the Permit

0
y

where any remediation is to be conducted under the State of
Washington Model Toxics Control Act (MTCA). Inclusion of US
Ecology to solely achieve this unlikely eventuality is misuse

by the agencies of the purpose and authority of the Permit

The Intrcduction and the Permit throughout make clear
that the Permit is issued pursuant to the federal RCRA and
State Dangerous Waste Regulations authority. For those units
that were not part of the FFACO, Part IV of the Permit is the
sole mechanism for addressing investigation and remediation of
the units. IV.A.2. Condition IV.P.4.a., addressing solely US
Ecology, is one of the conditions jointly enforced by the two
agencies pursuant to only the RCRA and Dangerous Waste

authorities, respectively. Permit Introduction p.6. But

=
[
I
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because "Washington is not yet authorized to implement the
corrective action provisions of RCRA, therefore EPA is issuing
the corrective action portion of this RCRA permit." Public
Notice. Wholly unigque to the US Ecology facility, the

agencies have made the following determination:

It is the intent of the regulatory agencies to
have the US Ecology site remediated. To
accomplish this, however, Ecology intends to
address remediation of the site under the
authority of the Model Toxics Control Act
(MTCA). Based upon the results of the remedial
investigation, a decision will be made on the
next phase of the work.

.ﬁ Fact Sheet re IV.P.4.a.

=

£ This is a tortured misapplication of this RCRA pernit at
P

K pest. If MTCA cleanup at the US Ecology site is possible and

appropriate, WDOE can choose and attempt to apply such
authority directly outside this Permit. This is especially
appropriate where for all other units that the Permit defines
as CERCLA Past Practice (CPP) units, the Permit specifically
exempts such units from inclusion in the Permit. Condition
IV.A.1.b. The Fact Sheet for this condition explains that
WCPP units are completely excluded from the terms of this
permit as they fall within the requlatery authority of the
CERCLA program as opposed to the RCRA program." If this is
true for the application of CERCLA, why should it alsoc not be

the case for the ostensible application of MTCA to the US

(13813-0008/5L520650.224| ~12- 371692



Ecology facility? US Ecology should be exempt from inclusion

in this Permit by the same reasoning.

. PRC Report.

The information contained in the PRC Report is derived
primarily from US Ecology, primarily its Part B Application
Closure/Post-Closure Plan. Where the PRC Report goes beyond
the Part B documents, it is inaccurate, speculative, and

unfounded.

(1) Page 1, Section 1.0, Third Paragraph.

The PRC Report makes reference to the fact that EPA has
authority to require corrective action for release of
hazardous waste and constituents from SWMUs at RCRA-regulated

facilities.

The US Ecology facility is not a RCRA-requlated facility.
Cn October 24, 1980, US Ecology's predecessor, Nuclear
Engineering Company, Inc., sent a letter to the Administrator
of EPA first raising the very issues which are belatedly the
subject of this Permit. (Appendix A, Attachment 2-3) This
letter specifically requested a dialogue with the Agency
regarding the fact that low-level radicactive waste disposal
sites licensed by the NRC be exempt from RCRA. Nuclear

Engineering requested a timely respoﬁse from the Agency

[13813-0008,SL320650.224] -13- 1/16,92



because of the then upcoming deadline to file a Part A

Application. The Agency never responded to this letter.

By letter dated November 18, 1980, Nuclear Engineering
filed Form 1, General Information as part of the Part A
process emphatically stating that it was the position of the

company that RCRA was never intended to regulate low-level

radiocactive waste dispdsal facilities and that the company was

not subject to EPA regulations under RCRA. (Appendix A,
Attachment 2-3) This filing was made solely to preclude the
commencement of any noncompliance enforcement action regarding
the receipt of scintillation vials at the Richland facility.
Once again, the EPA never responded to the company's specific

request to resolve the issue of EPA jurisdiction.

On April 30, 1985, EPA Region 10 requested that the
cempany file a RCRA Part B Application. By letter dated
2ctober 29, 1985, (Appendix B) US Ecology submitted an
extensive Part B Application and Closure/Post-Closure Plans
for the facility. This letter indicates that the company has
repeatedly sought to resolve the issue of RCRA jurisdiction
and that the Agency consistently failed to respond. This
letter again makes it emphatically clear that the company was
submitting the Part B décuments as a protective filing and was
not waiving its rights to withdraw the documents or to

challenge the application of RCRA. The Part B documents

f13R13000%/81 920650 324} -14~ SHLGH
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themselves are replete with numerous reservations and
nonwaivers with respect to RCRA jurisdiction. See, for
example, Section 4.0, paragraph 2 regarding low-level
radicactive waste "may be defined as RCRA hazardous;

Section 4.5.4 regarding closure of "the last RCRA disposal
unit, if it is so classified"; and Section 4.5.6 regarding
discussion of Inventory Removal as not applicable "since no
RCRA waéte are stored at the facility." US Ecology's 1985
letter further states that effective October 28, 1985 "US
Ecology will no longer accept scintillation ligquids containing
toluene, or xylene in any physical form for disposal at its
low-level radioactive waste facility in Richland, Washington"®
until resolution of the RCRA issue. The extensive Part B

documentation was submitted to both EPA Region 10 and WDOE.

To the company's knowledge, the application was never
reviewed by Agency personnel, no comments were received, nor
was the application approved. When US Ecology personnel
attempted to discuss this application with the agencies in
1989, WDOE personnel generally responded that they were not
aware of what had happened regarding the application; EPA

personnel stated that the company should talk to WDOE.

(2) Page 8, Sactiocn 3,2.

The report correctly notes that low-level radiocactive

waste has been buried in "unlined trenches." As discussed

£13813-0008.5L920650.224| -15- 11697



elsewhere in these comments, such unlined trenches are

appropriate for an NRC facility, but not for a RCRA one.

{3) Page 8, 8ection 3,2, Last Paragraph.

The statement that Trench 13 is a proposed trench is

inaccurate. PRC has confused Trench 13 with Trench 12.

{4) Page 9, Bection 3.2, First Paragraph.

The PRC Report states that "there is guspicion that
B uncontainerized liquid waste have also been disposed of in
%2 this chemical trench." (Emphasis added.) The basis for this
i suspicion is purportedly that a former US Ecology employee
told DOE "staff" that past practices included the disposal of
uncontainerized waste., US Ecology has not been able to
confirm this "suspicion," questions whether any such
statements were ever made to DOE "staff," and submits that the

conclusion by PRC is unfounded and may be slandering.

(5) Page 9, Section 3.2, Second Paragraph.

"US Ecology acknowledges receipt of scintillation
fluids, " but never "the likelihood that hazardous or mixed
waste were disposed of in trenches prior to November 1585"
subject to RCRA jurisdiction. As discussed in (1) above, the
Part A was filed solely as a protective filing; the Part B was

filed solely because the Agency required US Ecology to do so.
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The PRC Report ignores the company's emphatic denials of the
applicability of RCRA to the low-level radicactive waste and
mischaracterizes the content of the various documents. See,
for example, US Ecology's ten-page discussion of scintillation

vials, Attachment B to the October 29, 1985 letter to EPA.

(85) Page 9, Bection 3.3.

PRC's "Regulatory History" is incomplete and inaccurate.
The history is incomplete in that it fails to include the fact
that both agencies failed to review and to respond to the
company;s Part A and B applications in spite of follow-up
requests by the company to do so. This section is inaccurate
in several respects. First, as discussed in (1) above, the
letter accompanying the Part A did not "express uncertainty"
regarding the applicability of RCRA; the company denied its
application and reserved its rights in spite of its having to
file. Secondly, US Ecology never sought interim status or
permitted status under the RCRA regime. US Ecology does not
consider that it "lost interim status" it never sought. It
"is not permitted to receive RCRA-regulated waste" because it
has never sought, except under compulsion, such permitted
status. Finally, PRC notably fails to recognize the failure
of the agencies to in any way respond to the documents filed

by US Ecelogy.
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{7} Page 11, Baction 4.1, Third Paragraph.

As &iscussed in (4) above, the PRC Report reflects
uncertainty ("may") regarding the disposal of uncontainerized
waste. In the final sentence, the Report expresses its own
uncertainty ("may be RCRA hazardous waste") regarding the

applicability of RCRA to the site's waste.

{8) Paga 11, Section 4.1, Final Paragraph.

The PRC Report states that "(t)he chemical trench is
unlined and not covered with an impervious cap."™ The PRC
Report fails to include the fact that the chemical trench is
included in the Site Stabilization and Closure Plan submitted
to the Washington State Department of Health, Office of
Radiation Protection, on October 29, 1990 pursuant to US
Ecology's license with that agency. As discussed, the Closure
Plan includes a multi-layered cap, with both a synthetic and
iow permeability cover, for the chemical trench as part of the

overall facility closure.

Tha PRC Report states that "(t)here are no documented
releases for this unit." This statement fails to specifically
recognize that the groundwater and other monitoring conducted
by US Ecology pursuant to its licenses with the NRC and State
Department of Health affirmatively demonstrates that there

have been no releases from the chemical trench. With respect
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to SWMU 1, the chemical trench, the agencies have failed to
show that there have been releases of substances requiring

remediation.

{9) Page 12, B8ection 4.2, First Paragraph.

The PRC Report correctly notes that the US Ecology Part B
Application "states that Trenches 1 through 11A all contain
minor amounts of randomly-placed low-level radicactive waste
that may be defined as RCRA hazardous." (Section 4.1, sécond
and third paragraphs.) That the chemicals "may be defined as
RCRA hazardous," repeated several times in the Closure Plan
portion of the Part B, must be read in context. As discussed,
the cover letter and the document as a whole repeatedly deny
the applicability of RCRA. Because the agency required US
Ecology to submit the Part B, the document, when referring to
the waste in question, accurately reflects that whether the

waste are indeed RCRA waste is a question still to be

determined; the use of the "may" reflects this fact.

{10) Page 12, 8ection 4.2, Last Paragraph.

The PRC Report notes that the low-level radicactive waste
"trenches are unlined and are not covered with an impervious
cap" and "(t)here are no documented releases from these
units." Again, the PRC Report fails to include a discussion

of the details of the multi-layered cap in the Closure Plan
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submitted to the State Department of Health. Again, the PRC
Report fails to show that the monitoring pursuant to the
licenses at the facility demonstrates that there have been no
releases of substances from the trenches, rather than create
the inference that there is simply no documentation regarding

releases.

(11) Page 13, Section 4.3,

The PRC Report fails to include a discussion of the fact
that the underground tanks were closed in accordance with a

plan submitted to and approved by the State of Washington.

(L2} ©Page 14, Bection 4.4, Last Paragraph.

Contrary to the PRC statement, the oil tank is stored on

a bermed cement pad.

{13) ©Page 14, 8ection 5.0, First Paragraph.

The PRC Report concludes: "Potential exposure pathways
for humans include inhalation and ingestion of contaminated
soill particles, dermal exposure to contaminated soils, and
inhalation of volatile organic compounds."” With respect to
the chemical trench and the scintillation vial waste, this
conclusion is professionally irresponsible. The chemical
trench was closed in 1972; the facility ceased receiving

scintillation vials in 1985. As required by the low-level
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radioactive waste regulations, all waste was immediately
buried to prevent worker exposure, and all waste have since
been covered with a layer of cobbles or site soils., It is
impossible to conclude that "inhalation is primary pathway of

concern."

The State of Washington's own Assessment of Risk

Associated with Operation of the Hanford Commercial Low-Level

Radioactive Waste Disposal Facility, prepared by ICF )
Incorporated June 30, 1987, does not support the PRC
conclusion. Assessing all five pathways of potential risk,
that report concluded that there is a moderately likely-to-
occur risk from airborne contaminants if, and only if, "some
future waste shipment to the LLW disposal site would contain
enough flammable or explosive material that an accident during
handling could cause an explosion of fire that could disperse
the shipment." (Section 3.2.1). The likelihood of this
occurring "is strongly affected by the extent to which the
regqulatory agencies inspect and enforce the rules," and is
lessened by the inspections performed by US Ecology personnel,
as well as by the on-site State inspector, on incoming
shipments. This scenario simply does not apply to the now
long-since deeply buried scintillation vials and chemical

waste.
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(15) Page 15, BSection 6.0, First Paragraph.

The PRC Report concludes: '"“The Hanford site is seeking a
RCRA permit to handle hazardous waste, and the US Ecology
facility, as part of the site, is therefore subject to
corrective action.” This statement is wholly conclusory,

wrong, and does not comport with federal or state law.

(16) Page 15, Bection 6.0, Second Paragraph.

As discussed above, the PRC's conclusion that "({(i)t is
likely that there have been environmental releasaes from SWMU 1
(chemical trench)" is speculative. All monitoring at the
site, including ground monitoring in five wells, demonstrates
that releases have not occurred. US Ecclogy has received
contradictory information from Joe Witzcak of WDOE regarding
his allegations set forth in the PRC report. Finally, the PRC
Report fails to address the results of the vadose zone

monitoring program being conducted.

{17) ©Page 16, Section 6.0, First Paragraph.

The PRC's unsubstantiated conclusion that
"{e)nvironmental releases have potentially occurred from

SWMU 2" is meaningless.

(138137002, L920650.224) ~22~ 341692



(18) Table 1.

In light of the above discussion, words used by PRC
throughout this table, "could result" or "possible releases,"
reveal further the speculative and unsubstantiated nature of

the PRC report generally.
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APPENDIX E

I. Perpetual Maintenance Fund Regarding the U8 Ecology

Facility 8ite

The 1965 Session Laws for Washington State amended RCW
43.31 to give the director of Department of Ccmmérce and
Economic Development, through the Office of Nuclear Energy
Development, certain powers and duties relating to nuclear
energy. The director became responsible for the perpetuall
surveillance and/or maintenance of radiocactive materials held
for waste management purposes at any publicly or privately
owned facility located within the state. This function is
currently being implemented by the Washington Department of

Ecology.

In crder to finance this responsibility, the director was
given the power to collect fees from public or private parties
holding radioactive materials for waste management purposes.
He could collect a total of not less than five cents, nor more
than fifty cents, per cubic foot of space occupied by
materials held, stored or buried. All fees were transmitted
to the State treasurer who placed the money in an account
labeled "perpetual maintenance fund." This fund was to be
used exclusively for surveillance and maintenance costs at

waste management facilities.
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The director was also given the authority to enter into
agreements with the feéeral government to assume perpetual
surveillance and/or maintenance of lands leased or purchased
from the federal government and used as a burial or storage
site for radioactive wastes.! 1In July of 1965, the State,
pursuant to this authority, and the Commission entered into a
perpetual care agreement, where the State assumed perpetual

care of the present US Ecology facility site ("Site").?

The State agreed to deposit annually during the term of
the sublease with California Nuclear, or any successor
sublessee, $2,000 or % cents for each cubic foot of
radioactive waste stored or buried, whichever is greater. The
deposits were placed with the State Treasurer, who placed the
money in the Perpetual Maintenance Fund described abave. The
fund was earmarked exclusively for defraying the costs of
insuring perpetual maintenance and surveillance of the Site.
If at any time the Commission or the State decided that the
fund is not sufficient, or that a surplus of funds exist, the

Commission or the State may request an increase or decrease

'With regard to the present US Ecology facility, in the 1964 lease
between the Energy Commissicn and the State of Washington the State agreed
to return the leaded premises to the government with radicactive
contamination reduced to a level satisfactory to the Commission, except
land or facilities over which the State agrees Lo assume perpetual cars
under agreemant with the Commission.

lsee Perpetual Care Agreement, dated July 29, 1985.
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respectively, in the State's annual deposit. A review of the
adequacy of the fund is required to be made at the expiration
of the lease between the State and the Commission. The
Commission and the State must nmutually approve any

disbursement from the fund.

Upon expiraticn or termination of the lease between the
Commission and the State, the Perpetual Maintenance Fund will
be transferred to the Government for deposit in a trust fund
of the United States Treasury to be used exclusively for
surveillance and maintenance of the Site. The Commission, in
lieu of regquiring the transfer, may elect to sell the Statse
the land. If the land is sold to the State, the perpetual

naintenance agreement will be terminated.3

In the 13965 sublease between the State and California
Nuclear Inc., California Nuclear agreed to undertake all
surveillance and maintenance as required by applicable laws.*
If at any time California Nuclear defaults or fails to comply
with the terms of its licenses, or withdraws from the
prenises, the State must assume surveillance and maintenance

obligations and pay surveillance and maintenance costs.

3Presumably, the RCW would still require the maintenance of the fund.

43ee lease between California Nuclear, Inc. and the State of
Washingtoen.
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California Nuclear agreed to pay to the State $2,000
annu&lly during the sublease and five cents for each cubic
foot of radiocactive waste in excess of forty thousand feet of
waste stored or buried annually. The State had the option of
raising this amount to fifty cents as necessary. In order to
assure that these funds would be readily available and
unencumbered, California Nuclear, prior to commencement of
burial or storage operations, deposited twenty thousand
dollars in escrow as collateral for the annual minimunm

payments.

In the February 26, 1976 sublease between the State and
Nuclear Engineering Company, the company again agreed to
undertake all surveillance and maintenance as required by law,
regulation or licenses.® With the sole exception of the
amounts required, the provisions were unchanged from the 1965
sublease. Nuclear Engineering agreed to pay eight cents for
z2ach cubic foot of radicactive materials and wastes buried or
stored. The Company also agreed to deposgsit an amount egual to
that due for fifty thousand cubic feet of material every
January first, to be used as a credit against their

obligations.® The 1380 amendments to the sublease between the

Sses lemase betwean the State of Washington and California Nuclear.

®subsequently the Commission and the State amended tha Perpetual Care
Agreement on July 22, 1976. The State muat deposit annually a sum of money
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State and Nuclear Engineering Company raised the amount
payable to twenty five cents per cubic foot, with a deposit

for 100,000 cubic feet of material due each January 1.7

The 1982 sublease amendment further raised the rates to
one dollar and seventy five cents for each cubic foot of
materials or waste buried or stored.? When the amount
collected reached six million dollars or the Northwest )
Interstate Compact of Low-Level Radicactive Waste Management
was formally ratified by Congress, the State was required
adjusted the rate to reflect the prevailing rate at other
sites across the nation.? Within two months of the fee
adjustment, the State and US Ecology were required to conduct
a joint technical study to reevaluate the then existing site
conditions as they related to the adequacy of the perpetual
care and maintenance account. The account, as of January
1992, contained $518.6 million. No money has been withdrawn

from this account.

equal to the net amount received by the State from the subleases during the
year.

7see Sublease Amendmentas dated 1980.
8s¢a Sublease Amendments dated 1982.

IThis Amount was reached in 1984.
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ITI. Bita Closure Account

The 1982 sublease amendments also provided for a closure
fee to be deposited in a seqregated account in the Perpetual
Maintenance and. These fees are to be used for paying all
reasonable costs of closure after the termination of waste
disposal activities as required under the facility license and
Article X of the sublease. The Company agreed to pay, on a
quarterly basis, twenty five cents per cubic foot of )
radicactive materials and waste permanently stored or buried
at the low-level radiocactive waste facility. The payments
were to continue until the effective date of the exclusionary
provisions of the Northwest Interstate Compact on Low-Lavel
Radiocactive Waste Management is formally ratified by Congress
or the balance of the account reaches one million dellars. At
this point the parties will conduct a joint technical study to
determine whether additicnal closure fees are required.

Although technical meetings have been held between US Ecology

and the State, this study has not been completed.

In the event that the Company performs closure activities
at the facility after the termination of waste disposal
activities, the State warranted that the Company will be
reimbursed, plus a reasonable érofit, from the monies
collected for closure. The State, after satisfactory

performance of closure by the Company or any other entity,
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must transfer any unexpended monies from the closure account
to the perpetual maintenance account. By January 30, 1982,
the company posted a surety bond of five hundred thousand
dollars, effective for a period of one year, payable to the
State should the company leave the site without accomplishing
the closure conditions of the license. On January 30, 1583
the company posted a surety bond for one year in an amount
which represented the difference between five hundred thousand

dollars and the present balance of the closure account.

In 1989 a new RCW section was added to ensure site
closure under the amendments to the sublease. The provision
provides for two accounts under the perpetual maintenance
fund, the site closure account and the perpetual maintenance
account. The site closure account is exclusively available to
reimburse the site operator for its closure costs plus a
reasonable profit. If a balance remains after closure, it

will be transferred to the perpetual maintenance account.

State of Washington Substitute House Bill 2956, which was
signed into law on March 13, 1990, allowed the Department of
Ecology to transmit a $10.00 per cubic foot surcharge into the
closure fund. The balance in this account as of September 30,
1990 was $4,646,837.19. Due to the surcharge, this number
increased to approximately $10.4 million by January 13%92. No

moneyY has been withdrawn from this account.
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